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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


ALIENATION. 


§ 58. Fire.— Foreclosure of Mortgage.— Held, that a fore- 
closure sale which involved no change of title, in which no deed 
had been given, and no report rendered to the court for confirma- 
tion, did not work a forfeiture, so long as it was inchoate. 

Browning vs. Home Ins. Co., 71 N. Y., 508. 

Haight vs. Continental Ins. Co. 

Rep’d Jour’l, p. 351. N. Y.0. A. 


INSOLVENCY. 


§ 59. Lire.—Reinsurance-— When Non-payment of Premium 
does not work a Forfeiture.—Rights of Policy-holders.—Yhe E. 
Life Company contracted with the C. Company to reinsure all 
the outstanding risks of the former, and in virtue of the agree- 
ment turned over all its assets to the C. Company and retired. 
The respondent policy-holders refused or neglected thereafter to 
pay their premiums, and afterwards sued for damages. Held, 
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that a policy-holder is not obligated to continue the payment of 
premiums to a company that has become insolvent and utterly 
unable to carry out its contracts. Held, that there was an im- 
plied contract on the part of the E. Company to continue in 
business and maintain the reserve needed to fulfill its obligations. 

Security Life Case, 78 N. Y., 125 ; Case of Republic Life Ins. Co., 69 N. 
Y., 286; Case of Guardian Mutual Life Ins. Co., 82 N. Y., 339. 

Held, that its policy-holders were not obligated to accept the 
guarantees of another company in its stead, not chosen by them- 
selves. Held, that the policy-holders of the E. company, who 
had not accepted the guarantees of the C. Company, and had de- 
clined further payment of premiums, were entitled to damages 
to be recovered from the deposit in the hands of the Insurance 
Superintendent. 


People vs. Empire Mutual Life in Co. 
Rep’d Jour’l, p. 354. 


INSURABLE INTEREST. 


§ 60.  Frire.—In Case of Policy Taken out by Son on Prop- 
erty of his Father.—Re as mation «f Contract—The policy was 
taken out by the son in his own name, who paid the premium, 
on property belonging to his father, who was financially embar- 
rassed and thus sought to prevent the proceeds in case of loss 
from being garnished by creditors. Held, that the son, having no 
insurable interest, could not recover in his own name. eld, that 
there was no mistake, and no ground for allowing a reformation 
of the contract by substituting the name of the father. 


Baldwin et al. vs. State Ins. Co. 
Rep’d Jour’, p. 371. Iowa S. C. 


$61. Lire—IJn Case of Mothr-in-law.—-Plaintiff insured the 
life of his mother-in-law for his “sole use,” alleging that his 
motive was the benefit of his child. The mother-in-law, hearing 
of the transaction, demanded that the company should cancel 
the contract, claiming bad feelings on the part of the beneficiary. 
The policy was accordingly canceled by the company, but plaint- 
iff continued to tender the premium, which was refused. Held, 
that affection or hatred between the parties did not affect the 
question of insurable interest, which rested on purely pecuniary 
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considerations. Held, that the relationship did not sustain an in- 
surable interest on the part of the son-in-law, and the case was 
not affected by the alleged desire to benefit the grandchild. 

Bliss on Life Ins., 231; May on Life Ins., 3 77, 106 ; Phoenix Mut. Life 
Ins. Co. vs. Bailey, 13 Wall., 616 ; Lord vs. Dall, 12 Mass., 115 ; Mitchell 
vs. Un. Life Co., 45 Maine, 104 ; Halford vs. Kymer, 10 Barn.,and Cres., 
724 ; Lewis vs. Phoenix Co., 39 Conn., 100.. 


Rombach vs. Piedmont & Arlington Life Ins. Co. 
Rep’d Jour’l, p. 268, 


KEEPING AND STORING. 


§ 62. Firme.—Construction of Policy.—Petroleum as used for 
Lubricating.—Admissibility of Parol Evidence.—Laghts in Mill.— 
Manufacturing Establishment.—A fire insurance policy issued to 
the appellant by the appellee, described the property insured “ as 
his steam flour-mill fixtures or machinery, viz.: Middling purifier, 
belting and machinery to run the same (and other specified arti- 
cles), all contained in a two-story frame, shingle-roof building, 
with stone basement, situate well detached in Frostburg, Md.” 
The policy contained a provision that, “if it (the premises men- 
tioned) be a manufacturing establishment running in whole or in 
part over, or extra time, or running at night ; * * * or if in said 
premises there be kept gunpowder, fire-works, nitro-glycerine, 
phosphorus, saltpetre, nitrate of soda, petroleum, naphtha, gaso- 
line, benzine or benzine varnish, or there should be kept or used 
therein camphene, spirit-gas or any burning-fluid, or any chemi- 
cal oils without written permission in this policy (excepting the 
use of refined coal oil, kerosene or other carbon oil for lights, if 
the same is drawn and the lamps filled by daylight), then, and in 
every such case, this policy shall become void.” It was also pro- 
vided that the appellee’s agent had no authority to waive, modify 
or strike from the policy any of its printed or written conditions 
or restrictions, except by a distinct specific agreement clearly ex- 
pressed and indorsed on the policy. Outside and standing 
against the building described as that containing the machinery 
insured was a small structure, in which were placed the engine 
and boiler which supplied the power for running the mill. This 
structure was but one story, of the height of the stone basement 
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of the other, and having ashed roof. The engine and _ boiler 
were not included in the machinery covered by the policy, nor 
any articles contained in the engine house. About midnight of 
the 13th of June, 1878, both buildings, with all their contents, 
were destroyed by fire. The cause of this fire, which originated 
in the main building, on the opposite side from the engine room, 
was unknown. It appeared that the mill in which was the ma- 
chinery, was sometimes run at night between the dates of issuing 
the policy and the fire, but not the night on which the fire oc- 
curred ; that when the mill was ran at night, the appellant used 
for lights lard oil and candles, the appellant filling his lamps at 
night, as occasion required, when the mill was run at night ; that 
the appellant used petroleum, a natural lubricating oil, as was 
shown, for the purpose of oiling the machinery of the mill, which 
he bought in quantities not exceeding one barrel at a time, and 
that this oil was kept in such barrel in the engine room. In an 
action to recover on the policy, it was held, that it being a condi- 
tion of the policies that no parol evidence should be allowed to 
modify its conditions or restrictions, no evidence of the agent as 
to verbal understanding was admissible, but that the instrument 
should speak for itself. Held, that the mill was a “ manufactur- 
ing establishment,” within the meaning of the policy. 


2H. BL, 463 ; 471 ; Schriefer vs. Wood, 5 Blatch., 215. 


Held, that none of the lights used in the mill came within the 
specification of articles forbidden for that purpose by the policy, 
and that, consequently, it was immaterial whether the lamps were 
filled by daylight or not. Held, that the barrel of petroleum was 
not kept on the premises described in the policy, and that had it 
appeared from the policy that the engine room was included in 
the “ premises ” the keeping of the petroleum therein, if shown 
that it was used for the purpose of oiling the machinery, would 
not vitiate the policy. 

Harper et al. vs. Albany Mut. Ins. Co., 17 N. Y., 194 ; Bryant vs. Pough- 
keepsie Mut. Ins. Co., ib., 200 ; Citizens Ins. Co. vs. McLaughlin, 53 Penn., 
485 ; Williams vs. Firemen’s Fund Ins. Co., 54 N. Y., 569. Whiteford’s 
Case, 31 Md., 219, 

Carlin vs. Western Ins. Co. 

Rep i Jvur’l, p 388. 
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MORTGAGE. 


$63. Fire.—Lffeet of Insurance by Mortgagee Holding Dower 
Interest on the Mortgage Debt.—A. having a dower interest in cer- 
tain land, with the buildings thereon, and holding also a mort- 
gage against the same premises, effected a policy of insurance 
against fire upon said buildings in the usual form, for an amount 
much greater than the amount of the mortgage. Subsequently, 
a loss occurred, and the insurance company thereupon paid to A. 
a large part of the sum for which she had insured the premises. 
In making proof ofloss, A. stated that the property belonged to 
her for herself and son in trust. Part of the money obtained 
from the company was employed by A. in erecting new buildings 
on the land, which were, however, of inferior value to the old 
ones. A. having afterwards died, her administrators issued a 
scire facias upon the mortgage on the premises above described, 
to which the defense was set up that A. had intended to cover by 
her policy of insurance her insurable interest in said premises as 
mortgagee, and that, as she had received more than the amount 
of the mortgage debt from the insurance company, the same was 
paid and the mortgage satisfied. Held, that a widow’s dower is 
not merely a lien, but an estate in the land. 

Turner vs. Hauser, Watts, 420 ; Deitz vs. Beard, 2 id., 171; Miller vs. 
Leidig, 3 W. & S., 456 ; Thomas vs. Simpson, 3 Barr., 69; Zeigler’s Ap- 
peal, 11 Casey, 173; Schall’s Appeal, 4 Wright, 170 ; Gourley vs. Kinley, 
16 P. F. Smith, 270. 

Held, that the facts of the case did not warrant the conclusion 
that A. had intended to insure her interest as mortgagee as dis- 
tinguished from the dower interest in the property, and that 
plaintiff were therefore entitled to judgment. Whether the in- 
surance by a mortgagee of an interest in the premises intended 
to be for the amount of his debt, is an insurance of that debt, and 
therefore in case of loss the receipt by him of that amount from 
the insurance company operates as a satisfaction of the mort- 
gage not decided, but the weight of the opinion indicated to be 
in the negative. 

Smith vs. Ins. Co., 5 Harris, 253; Ins. Co. vs. Updegraff, 9 id., 513 : 
Reed vs. Lukens, 8 Wright, 200. Wood on Fire Ins., 863 ; Cushing vs. 
Thompson, 34 Maine, 499 ; Concord Ins. Co. vs. Woodbury, 45 id., 453 ; 
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White vs. Brown, 2 Cush., 417 ; King vs. State Mut. Ins. Co., 7 id., 4 Suf- 
folk Ins. Co. vs. Bryden, 9 Allen, 126; Excelsior Fire Ins. Co. vs. Royal 
Ins. Co., 55 N. Y., 348 ; Hancock vs. Fishing Ins. Co., 3 Sum., 182. 
Louden vs. Waddle. 
Rep’d Jour’l, p. 289. Pa. 8. 0. 
MORTGAGEE. 


$64. Fire.—Effect of Insurance by When Holding a Dower 
Interest-— Payment of Claim as Satisfaction of the Mortgage.— 
A. having a dower interest in certain land, with the buildings 
thereon, and holding also a mortgage against the same premises, 
effected a policy of insurance against fire upon said buildings in 
the usual form, for an amount much greater than the amount of 
the mortgage. Subsequently a loss occurred, and the insurance 
company thereupon paid to A. a large part of the sum for which 
she had insured the premises. In making proof of loss A. stated 
that the property belonged to her for herself and son in trust. 
Part of the money obtained from the company was employed by 
A. in erecting new buildings on the land, which were, however, 
of inferior value to the old ones. A. having afterwards died, her 
administrators issued a scire facias upon the mortgage on the 
premises above described, to which the defense was set up that 
A. had intended to cover by her policy of insurance her insurable 
interest in said premises as mortgagee, and that, as she had re- 
ceived more than the amount of the mortgage debt from the in- 
surance company, the same was paid and the mortgage satisfied. 
Held, that a widow’s dower is not merely a lien, but an estate in 
the land. 

Turner vs. Hauser, 1 Watts, 420 ; Deitz vs. Beard, 2 id., 171 ; Miller vs. 
Leidig, 3 W. & 8., 456; Thomas vs. Simpson, 3 Barr., 69; Zeigler’s Ap- 
peal, 11 Casey, 173; Schall’s Appeal, 4 Wright, 170 ; Gourley vs. Kinley, 
16 P. F. Smith, 270, 

Held, that the facts of the case did not warrant the conclusion 
that A. had intended to insure her interest as mortgagee as dis- 
tinguished from the dower interest in the property, and that 
plaintiffs were therefore entitled to judgment. 

Wood on Fire Ins., 863 ; Cushing vs. Thompson, 34 Maine, 499 ; Con- 
cord Ins. Co. vs. Woodbury, 45 id., 453 ; White vs. Brown, 2 Cush., 17 ; 
King vs. State Mut. Ins. Co., 7 id., 4 ; Suffolk Ins. Co. vs. Bryden, 9 Allen, 
126; Excelsior Fire Ins. Co. vs. Royal Ins. Co., 55 N. Y., 343 ; Hancock 
vs. Fishing Ins. Co., 3 Sumi, 132. 
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Whether the insurance by a mortgagee of an interest in the 
premises intended to be for the amount of his debt, is an insur- 
ance of that debt, and therefore in case of loss the receipt by him 
of that amount from the insurance company operates as a satis- 
faction of the mortgage not decided, but the weight of the 
opinion indicated to be in the negative. 

Smith vs. Ins. Co., 5 Harris, 253; Ins. Co. vs. Updegraff, 9 id., 513 
Reed vs. Lukens, 8 Wright, 200. 


Louden vs. Waddle. 
Rep’d Jour’l, p. 289. 


OTHER INSURANCE. 


§65. Fire.—LHffect of Material Misrepresentation by Agent of 
Insured.—A material misrepresentation made in applying for a 
policy of insurance will, although honestly made, avoid the 
policy. 

Phillips on Ins., 22 537-542 ; Wall vs. Howard Ins. Co., 14 Barb., 383. 

So a material misrepresentation made by the agent of the in- 
sured for effecting the insurance, will defeat the policy, although 
not known to the insured, and though made without fraudulent 
intent on the part of the agent. 


Carpenter vs. Am. Ins, Co., 1 Story’s C. C., 57. 


Defendant issued a policy of insurance upon plaintiffs’ ware- 
house, by the terms of which other insurance was permitted with- 
out notice, and it was provided that losses should be apportioned 
on the whole sum insured, and that any misrepresentation what- 
ever should avoid the policy. Plaintiffs’ agent, who applied for 
the policy, through mistake, stated that there was already $200,-. 
000 insurance upon the building ; there was in fact but $30,000. 
Tn an action upon the policy: Held, that the misrepresentation 
was material and that the complaint was properly dismissed. 


Armour vs. Transatlantic F. Ins. Co. 


Rep’d Jour’l, p. 344. N. ¥.C. A. 


$66.  Fire.-—When Consent of Agent is not a Waiver'of Pol- 
icy Requirement to Indorse.—The policy provided that consent to 
other insurance must be indorsed upon it. It was claimed that 


e 
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the agent was notified when it was taken out that other insur- 
ance would be obtained and afterwards that it had been obtained. 
The agent was a mere solicitor, not authorized to issue or alter 
policies, and his limited powers were known to the insured. Held, 
that the consent of the agent was not a waiver of the policy re- 
quirement. 

Home Ins. Co., et al. vs. Sorsby. 

Rep’d Jour’l, p. 381, Miss. 8, C, 

PREMIUM. 


§ 67. Lire.— Non-forfeiting Policy.—Unpaid Semi-annual 
Installment a Debt.—By the Massachusetts law policies of life in- 
surance do not subsequently become void by the non-payment of 
the premium at the time specified, but the policy is continued for 
a period to be determined as follows: The net value of the pol- 
icy when the premium becomes due, and is not paid, shall be as- 
certained according to the combined experience or actuaries’ rate 
of mortality, with interest at five per cent per annum. After de- 
ducting from such net value any indebtedness to the company or 
notes held by the company, four fifths of what remains shall be 
considered as a net single premium of temporary insurance, and 
the term for which it will insure shall be determined according 
to the age of the party at the time of the lapse of the premium. 
Held, that where it was expressly declared in the policy that in 
case the annual premium was not paid at the beginning of the 
year, the unpaid portion of the year’s premium shall always be 
considered as an indebtedness to the company, an unpaid semi- 
annual installment of the premium must be considered as an in- 
debtedness under the statute where the death of the insured oc- 
curred after the default in paying the second installment. 

Pitt vs. Berkshire Life Ins. Co., 100 Mass., 500; Case of Bigelow vs. 
State Mut. Life Ass., 123 Mass., 113, distinguished. 

Vancreelan vs. Massachusetts Mutual Life Ins. Co. 

Rep’d Jour’1, p. 360. 
PROOFS OF LOSS. 


§ 68. Fire.—Magistrate’s Certificate.—Evidence of Waiver.— 
Failure to furnish a magistrate’s certificate concerning the loss 
in compliance with the terms of the policy is fatal to a recovery 
unless waived. The mere failure of the agent through whom the 
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proofs were sent to mention the omission, and the refusal of the 
company to pay where the grounds of the refusal are not ap- 
parent in the absence of any evidence of concealment of anything 
from the insured by the company, are not prima facie evidence 
of a waiver of the certificate. 
| Daniels vs, Equitable Fire Ins. Co. 
Rep’d Jour’l, p. 379. Cr. 8. C. 
§69.  Fire.— What is or is not a Waiver of. —The receipt of 
proofs, without notification of defects, was a waiver of such de- 
fects. 
Wood on F. Ins., 716. 


The adjusters, after examination, offered to settle on a basis 
which was rejected. The insured then forwarded proofs of loss 
which were fatally defective, and he was notified of their defects, 
but did nothing more. Held, that there was no waiver of sufficient 
proofs. Denial of liability wholly on other grounds is a waiver 
of insufficient proofs. 

Home Ins. Co., et al. vs. Sorsby. 


RISK. 


$70. Fire—Zncrease of by use of Stove when Prohibited.— 
The use of a stove in the finishing-room of a factory where there 
was frequently a large quantity of inflammable naphtha gas, in 
the face of a distinct prohibition against the use of fire in the 
building, and of an increase of risk, is fatal to recovery on the 
policy. 

Daniels vs. Equitable Fire Ins. Co. 


TAXATION. 


$71. Fire—ZJn Case of Mutual and Assessment Companies. 
—Construction of Statute—A tax levied by the State on all fire 
insurance companies applies to “ Associations,” organized on the 
co-operative plan of assessments. The mutual character of such 


al association does not affect the case where it appears that the 
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plan of organization contemplated a certain profit to the charter 
members or officers. 

State vs. Bankers’ Ins. Co., 23 Kansas, 499 ; State vs. Merchants’ Ins. 
Co., 72 Mo., 146; Com. vs. Wetherbee, 105 Mass , 160. 

Lee Mutual F. Ins. Co. vs. State of Mississippi. 

Rep’d Jour’l, p. 358. 


TITLE. 


§ 72. Fre—JUnder Title Bond.—Reversionary Interest.— 
Material to the Risk.—The insured had purchased a fee-simple 
title, and held a title bond for the conveyance of the title from 
the vendor, whose title was imperfect by reason of a reversionary 
interest of one seventh, belongiag to another party. But a 
chancery suit was pending to perfect the title. The policy de- 
scribed the property as “his two-story, etc.” Held, that the 
existence of an outstanding note, given in part for the purchase, 
and the absence of a title deed, were not facts necessarily mate- 
rial to the risk. Held, that the fact that the vendor had only a 
life interest and six sevenths of the remainder did not prevent the 
insured from being a sole and unconditional owner within the 
meaning of the policy. 

Discussing Ins. Co. vs. Haran, 5 Otto, 245 ; Hough vs. City F. Ins. Co., . 
29 Com., 10; Wineland vs. Security Ins. Oo., 53 Red. Md., 276 ; American 
Basket Co. vs. Farmville Ins. Co., 3 Hughes, 251; Wash. Mills Ins. Co. vs. 
Commer. F. Ins. Co., 18 Fed. Rep, 646 ; Waller vs. Northern Ass. Co., 10 
Fed. Rep., 233 ; Rumsey vs. Phoenix Ins. Co., 1 Fed. Rep., 336. 

Held, that the question whether the defect in the title was ma- 
terial to the risk should have been submitted to the jury. 

Williams vs. Buffalo German Ins. Co. 

Rep’d Jour’! p. 374. U.S.C. C., Ky. 


$73. Fire.—Pleading.—Where the title was denied to be in 
plaintiff in a special plea which was replied to, and the replica- 
tion demurred to and the demurrer was overruled, the defendants 
cannot complain of the action on the demurrer, where the de- 
fense was wholly on other grounds on the trial. 


Green vs. McCarroll, 24 Miss., 427. 
Home Ins. Oo, et al. vs. Sorsby. 
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§74.  Lire.—Of Policy in Beneficiary—Payment of Pre- 
mium.—Declarations by Insured as to his Health as Evidence.— 
If a person insures his life for the benefit of another, who is 
named as the beneficiary in the policy of insurance, the title of 
the beneficiary to the insurance money is vested immediately 
upon the issuing of the policy, and there is no power in the per- 
son procuring the insurance to defeat that title by assigning or 
surrendering the policy. 


Citing and discussing Kuman vs. Howard, 23 Wis., 108, and Clark vs. 
Derrand, 12 Wis., 223 ; Landrum vs. Nowles, 22 N. J. Eq., 594; Ricker vs. 
Charter Oak Life Ins. Co., cited in Sloan’s Legal and Financial Register, of 
April, 1881 ; and Pilcher vs. New York Life Ins. Co., Louisiana National 
Bank vs. Same, Supreme Court of Louisiana, Ins. L. J., April, p, 312. 


Although there is no obligation upon the person procuring 
the insurance, in the absence of any covenant to that effect, to 
continue to pay the premiums on such policy, yet if he does so, 
the benefit will accrue to the beneficiary. In such a case, in a 
suit on the policy by the beneficiary against the insurance com- 
pany, declarations and admissions of the insured as to the state 
of his health at the time the insurance was effected, but made 
four or five months thereafter, are not admissible in evidence to 
falsify representations made by him in his application for the in- 
surance. But statements made by the insured to his physician, 
as to the state of his health at the time they were made, and in 
reference to the cause of his diseased condition, which was ap- 
parent to the physician, are admissible in evidence. 

Fraternal Life Ins. Co. vs. Applegate, 7 Ohio State, 292. 


falley Mutual Life Ins. Co. vs. Burke. 
Rep’d Jour'l, p. 337. 


VACANT. 


§ 75. Frme.—Failure of Agent to Indorse Consent.—Increased 
Premium as a Waiver of Forfeiture.—The agent, having power 
to insure unoccupied buildings, issued a policy on such a build- 
ing, which stipulated that it should be void if the building should 
become unoccupied without consent of the company indorsed ; 
that the use of general terms or anything less than a specific 
agreement indorsed in writing should not be construed as a 


. 
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waiver; that the agent has no authority to waive, modify or 
strike from the policy any of its printed conditions, nor is his 
knowledge of increase of risk, even within his authority, binding 
on the company until indorsed and the increased premium paid. 
The agent knew of the vacancy, but neglected to indorse. Held, 
that the insured was not bound to know that such indorsement 
was essential to the original existence of the policy. The con- 
dition apparently referred to the future. The agent acted with- 
in his authority, except as to the manner of doing it. Held, that 
the company waived the forfeiture by accepting an increased pre- 
mium. 
Haight vs. Continental Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURIS. 


From certified transcripts in our possession. 


SUPREME COURT OF CALIFORNIA. 


Appeal from Superior Court, San Francisco. 


NORTHERN INS. CO., Respondent, 
Us. 
POTTER, Appellant.* 


Three parties, defendants,'who were surety, and J. and E., co-partners, agents, 
were joint debtors of plaintiff company. J. and E. paid a sum on ac- 
count, leaving a balance due. At the time of the payment plaintiff re- 
leased J. and E. from all further claim or liability with respect tothe indebt- 
edness of them and defendant, but it was particularly specified and agreed 
by and between plaintiff and J. and E. that the release should not operate 
or be construed to release or discharge defendant. . 

Held, independent of Section 1,543, Civil Code, the release of J. and E. would 
not have discharged defendant, because it was expressly provided by the 
parties to it that it should not have that effect. 


Held, that the partners were joint debtors. 


Fox & Ketioaa, for Appellant. 
Lioyp Batpwin, for Respondent. 
‘ McKinstry, J. 
The defendant, Julius Jacobs and George Easton were co-partners 
doing business as insurance agents, and, as such, were agents of 


* Opinion filed February 15, 1883. From Pacific Coast Law Journal, 
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plaintiff. In March, 1879, an account was started between plaintiff 
and defendant, Jacobs and Easton, by which a balance of $2,359.02 
was found due from the three to plaintiff. 

In September, 1879, Jacobs and Easton paid to plaintiff on ac- 
count of such balance $1,800. At the time of the payment plaintiff 
released Jacobs and Easton from all further claim or liability with 
respect to the indebtedness of them and defendant, but it was par- 
ticularly specified and agreed between plaintiff and Jacobs and 
Easton that the release should not operate or be construed to re- 
lease or discharge the defendant. 

This action is to recover of defendant the part of the said balance 
of $2,359.02 unpaid by Jacobs and Easton. The partners were 
joint debtors (C. C. 2,442). Section 1,543 of the same Code pro- 
vides :— 

“A release of one of two or more joint debtors does not ex- 
tinguish the obligations of any of the others, unless they are mere 
guarantors; nor does it affect their right to contribution from him.” 

Independent of the Code, the release of Jacobs and Easton would 
not have discharged the defendant, because it was expressly pro- 
vided by the parties to it that it should not have that effect. 

In Solby vs. Forbes, cited and approved by Wilde, C. J., in 
Thompson vs. Lock, 3 C. B., 551, it was authoritatively decided 
that a release of a joint debtor or surety might be qualified and 
prevented from operating a release of a co-debtor or surety. 
And Patterson, J. (North vs. Wakefield, 13 Q. B., 541), said:— 

“Now, the deed contained an express clause that the release to 
Goddard should not operate to discharge anyone jointly or other- 
wise liable to plaintiff for the same debts. It is plain, therefore, 
that it did not release the defendant. The reason why a release 
to one debtor releases all jointly liable is, unless it be held to do 
so, the co-debtor, after paying the debt, might sue him who was 
released for contribution, and so in effect he would not be re- 
leased; but that reason does not apply when the debtor released 
agrees to such a qualification of the release as will leave him liable 
to the rights of the co-debtor.” 

As the debtors released in the case before us agreed to the con- 
tinuation of the right of contribution on the part of the defendant, 
the latter was not discharged. 

Section 1,543 of the Civil Code seems to give the same effect to a 
release in general terms as was given by the English courts to the 
qualified release, expressly providing that the joint debtors not men- 
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tioned in the release should not“be discharged. The section pro- 
vides, in effect, that the joint debtor who accepts a release shall be 
held to have consented that the liability of his joint debtor should 
be continued, together with his own hability, to contribution. It is 
enough for the present case, however, to decide that defendant was 
not discharged by the release of Jacobs and Easton. 

Judgment affirmed. 

We concur. Ross, J., McKer, J. 


SUPREME COURT OF MICHIGAN. 


Error to Ionia. 


LIVINGS, er AL. 
US. 


HOME MUT. INS. CO.* | 


In an action to recover insurance on a stock of merchandise destroyed by fire- 
when the value of the goods is attempted to be proven by the plaintiff from 
memory ouly, the testimony of a drayman who was familiar with the stock 
and heard plaintiff about the time of the fire say that he had about $500 
worth of stock only, is admissible in behalf of the defendant company, and 
its exclusion will authorize a reversal of the judgment and a new trial. 


Cook & Dasott and Mircnert, Bert & McGarry, for Plaintiffs. 
Morse, Witson & Trowsringz, for Defendant and Appellant. 


Marston, J. 
This action was brought to recover the loss sustained by fire of a 
stock of goods insured by the defendant company. The amount of 
insurance was $1,600, and a total loss was claimed. The defense re- 
lied upon was that the plaintiffs did not have but a small stock of 
goods at the time of the fire, the value thereof being about one third 
the amount of the sum insured, and that the goods were willfully 
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burned in order to recover the sum insured. The plaintiffs in mak- 
ing out proofs of loss, and in proving their case upon the trial, were 
obliged to rely upon memory alone, all books, papers, and memoran- 
dums having been destroyed. 

The building in which the goods were, was situate in a small vil- 
lage, and the defendant called several witnesses and sought to show 
by them that plaintiffs’ stock of goods was small; to compare it 
with a certain other stock of the value of $500 ; the testimony of a 
drayman who was familiar with plaintiffs’ stock, and remarks made 
by one of the plaintiffs about the time of the fire that he had but 
$500 insurance upon his stock. This evidence was excluded. In 
view of the nature of the defense relied upon, and the loose manner 
in which the plaintiffs sought to show the value of the stock de- 
stroyed, we are of opinion that this evidence should have been ad- 
mitted. It had some tendency to fix the value of the stock, and was 
really the best within the reach of the defendant. In many cases 
such evidence would be of but slight importance, while in others, 
owing to the large loss of goods claimed, and the size of the build- 
ing and appearance of the stock therein, the evidence would be very 
strong. The weight was a question for the jury and the evidence 
should have been admitted. 

The other questions we need not pass upon as they may not arise 
again. 

Judgment reversed with costs and new trial ordered. 

The other justices concurred. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


SEPTEMBER, 1882. 


Writ of error and supersedeas to Circutt Court of Augusta. 


VALLEY MUTUAL LIFE INS. CO. 
vs. 


BURKE et at.* 


If a person insures his life for the benefit of another, who is named as the bene- 
ticiary in the policy of insurance, the title of the beneficiary to the insur- 
ance money is vested immediately upon the issuing of the policy, and there 
isno power in the person procuring the insurance to defeat that title by 
assigning or surrendering the policy. 

Although there is no obligation upon the person procuring the insurance, in 
the absence of any covenant to that effect, to continue to pay the premiums 
on such policy, yet if he does so, the benefit will accrue to the beneficiary. 

In such a ease, in a suit on the policy by the beneficiary against the insurance 
company, declarations and admissions of the insured as to the state of his 
health at the time the insurance was effected, but made four or five months 
thereafter, are not admissible in evidence to falsify representations made by 
him in his application for the insurance. 

But statements made by the insured to his physician, as to the state of his 
health at the time they were made, and in reference to the cause of his dis- 
eased condition, which was apparent to the physician, are admissible in 
evidence. 

As to the instructions refused and given by the court below, see the opinion. 

An appellate court will not set aside a verdict upon the ground that it is con- 
trary to the evidence unless it is plainly so. 


The facts sufficiently appear in the opinion. 


ANDERSON, J. 
This case was argued with great earnestness and ability by the 


* From Ohio Law Journal, 
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counsel on both sides, and presents questions which are compara- 
tively new and difficult. The conclusions which I have reached, upon 
careful investigation, are not in accordance with my first impressions. 

We will consider the questions as they are raised by the bills of 
exceptions. 

The first bill of exceptions of the defendant below, who is the 
plaintiff in error here, is to the rulings of the court rejecting its third 
and fourth special pleas. 

The third plea sets out an agreement entered into between the de- 
fendant, the insurance association, and Thomas N. Burke, the insured 
after the certificate of membership—that is the insurance policy— 
had issued, to the effect that the said policy, for certain considera- 
tions set out in said plea, should be canceled, released and delivered 
up to said defendant, and that said Thomas N. Burke should be 
thenceforth released from all obligation and liability to pay to de- 
fendant any-of the moneys, dues or assessments required and stipu- 
lated to be paid by the terms of said certificate of membership, or 
contract. 

The fourth plea sets out and avers, in effect, that after the issuing 
of the certificate of membership to the said Thomas N. Burke,. 
and before his death, viz., on the 29th of May, 1880, he entered 
into a certain contract in writing with the defendant company, 
which contract is set out hwc verbe in said plea, whereby the said 
parties agreed to submit all questions as to the validity of said 
policy to the arbitrament of Dr. W. S. McChesney, and that his 
award should be binding on them respectively, and if adverse to 
the validity of the said policy, the said Burke should cancel and 
deliver it to the said defendant; and that, pursuant to the said 
contract of submission, the said Dr. W. S. McChesney made and 
delivered an award to the effect that said insurance policy was in- 
valid, of which the said Thomas N. Burke had due notice. 

The said policy was effected by said Thomas N. Burke on the 20th 
of December, 1879, for the benefit of the plaintiffs below, his infant 
children, the defendants in error here, to whom the insurance money, 
$2,000, was made payable by the express terms of the policy. The 
premiums and assessments were to be paid by Thomas N. Burke, 
and he had paid all that were required by the policy prior to his 
death, which occurred on the 30th of August, 1880. 

The main question raised by these pleas is: Was the policy beyond 
the control of T. N. Burke after its issuance to the plaintiffs? Upon 
this question there is some diversity in the decisions. In Bliss on 
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Life Insurance, 2d edition, a valuable recent work on the subject of 
life insurance, the doctrine is stated, in section 318, thus: ‘“ On issue 
of policy, title is vested in beneficiary named in it.” The author 
says: ‘“ We apprehend the general rule to be that the policy and the 
money to become due under it, belong, the moment it is issued, to 
the person, or persons, named in it as the beneficiary, or beneficiaries, 
and that there is no power in the person procuring the insurance, by 
any act of his, by will or deed, to transfer to any other person the in- 
terest of the person named.” And again, in section 337, he says: 
“No one, other than the beneficiary named in the policy, can assign, 
devise or surrender it. The person who procures the insurance is 
under no obligation to continue to pay the premiums, unless he has 
covenanted so to do, but if he does so, the person originally desig- 
nated in the policy will derive the benefit. If the policy is for the 
benefit of a woman and her children, the children, as well as the 
woman, must concur in the change.” In support of these views, he 
cites authorities from several of the States—Ohio, New York, Massa- 
chusetts, Louisiana, Connecticut, Maine—and text writers. 

So likewise, May, another standard writer on insurance, in sec- 
tion 392, says, where the policy was for the sole benefit of children, 
“the children in such case become vested immediately upon the de- 
livery of the policy with the entire beneficial interest, and it is then 
beyond the control of the insured.” So, where the policy is is- 
sued to the wife, payable to her, or, in case of her death before 
her husband, to her children, the husband cannot, after her death, 
surrender and take out a new one for his own benefit. He cites 
authorities in support of these positions, but we have not now ac- 
cess to the books. And he says: “All the above-cited cases pro- 
ceed upon the ground that when the policy is issued, the rights 
are vested, and cannot be divested without the consent of those 
to whom they are secured.” 

Bliss, in section 347, refers to some decisions which have taken a 
different view. The courts of Wisconsin, he says, have held that the 
person procuring the policy may dispose of it without the consent of 
his nominee. He says such a view may avoid many difficulties, but 
is hardly consistent with legal principles. He cites Kuman vs. How- 
ard, 23 Wis., 108, and Clark vs. Derrand, 12 Wis., 223, as so holding. 
In those decisions the court lays great stress upon the fact that there 
was no covenant or agreement on part of the insured that he will 
pay the premiums and the assessments and keep alive the policy, and 
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* that he may pay them or not, at his pleasure, and may abandon the 
policy if he chooses. The decisions seem to turn on that point. 

But that does not appear to be our case. On the contrary, Thomas 
N. Burke, in his application by articles A and B, obligates himself to 
pay into the treasury of the company sixteen dollars in cash and all 
the annual payments during life, and upon the death of each and 
every member of the association, within thirty days after the date of 
the notice of such death, to pay his pro rata mortality assessment. 

In Landrum vs. Nowles, 22 N. J. Eq., 594, also referred to by 
Bliss as holding a contrary opinion to his, a policy of insurance 
was taken by a wife on the life of her husband, in favor of and 
made payable to her children. After the payment of several pre- 
miums, she assigned the policy in payment of a debt of her hus- 
band; and the assignee paid the subsequent premiums. After the 
death of the husband the children sued for the whole of the in- 
surance money. But the chancellor held that they were only en- 
titled to the proportionate value of the policy at the date of the 
assignment, and the decision was affirmed on appeal. The appel- 
late court said: “To this extent the transaction was finished and 
executed. But beyond this value nothing could pass to the appel- 
lants (the children) but by a further act of the mother, and which act 
was entirely voluntary. She had not even agreed to perform such 
act. Whatever premiums she might have paid beyond those actu- 
ally paid would have been entirely gratuitous.” Again, “ The mother 
of these appellants gave to them the entire interest in this policy, 
which she herself had paid for; that to this extent the gift was exe- 
cuted, and consequently could be enforced in equity; but the acqui- 
sition of a further interest by the payment of subsequent premiums 
was altogether executory and voluntary, and such interest was not 
acquired by her, and cannot be claimed by her beneficiaries.” 

According to the principles of that case, the children of Thomas 
N. Burke were entitled to the whole insurance money at his death. 
And at the date of the contracts alleged mm the third and fourth 
pleas the gift to his children had been fully executed, for he had 
then paid up all in the shape of premium and assessment which 
was necessary to be paid to render the obligation of the insur- 
ance company to™pay to the plaintiffs, after his death, the whole 
insurance money. And there was nothing of title or interest in 
the said Burke, in relation to the policy, at the date of the con- 
tracts alleged in the pleas, which he could assign or surrender, 
according to the decision just cited. His gift to his children was 
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then fully executed, without any further payments by him of pre- 
miums or assessments. And he had no interest or title in the 
policy in reference to which he could contract. 

But the rule, as it is stated by Bliss and May, seems to be 
supported by high authority, which they cite, and is approved by 
the court. And they are supported by several very recent decisions 
by the Supreme Courts of Minnesota and Louisiana. Ricker vs. 
Charter Oak Life Ins. Co., cited in Sloan’s Legal and Financial Reg- 
ister, of April, 1881; and Pilcher vs. New York Life Ins. Co., Louisi- 
ana National Bank vs. Same, Supreme Court of Louisiana, Ins. L. J., 
April, p. 312, noticed in Southern Law Review of June-July, 1881, p. 
328. Upon these authorities the circuit court was right in rejecting 
the third and fourth pleas. 

The second, third and fourth bills of exception present the ques- 
tion whether the declarations and admissions of Thomas N. Burke, 
made some four or five months after the issue of the policy, as to 
the state of his health at the time the insurance was effected, were 
admissible in evidence. The plain inference from what has been said 
on the subject of the first bill of exceptions is, that the evidence of 
the declarations and admissions of Thomas N. Burke, proposed to 
be given by the defendant below, was inadmissible. 

The subject of inquiry was the health of the person whose life was 
insured, at the time the insurance was effected, and declarations 
made by him to his physician as to the state of his health, at the 
time he was under his examination would be admissible, to show 
what was the state of his health at that time, as medical men arrive 
at their conclusions in respect to the health of their patients in part 
from what their patients tell them. And as the state of the insured’s 
health before and after the insurance was effected is a legitimate 
subject of inquiry as tending to show what was the state of his 
health at the time the insurance was effected, provided it was sutfti- 
ciently near in point of time, such evidence would be admissible. 
But the state of the insured’s health, four or five months after his 
insurance was effected, could in general throw but little light on the 
state of his health at the time he applied for and obtained the in- 
surance. But the inquiry which was excluded was not in relation to 
the state of his health in the month of April, 1880, when he was ex- 
amined by the physician, but as to the state of his health in Decem- 
ber, 1879, when he effected the insurance, and was designed to falsify 
the representation he made in his application. As was said in Fra- 
ternal Life Ins. Co. vs. Applegate, 7 Ohio State, 292, they were the 





342 Report of Decisions. [ May, 


statements of a stranger, who was neither a party to the suit, nor, at 
the time when they were made, acting as the agent of the assured 
—the plaintiffs. They were not the declarations of a sick person in 
relation to his condition at the time of making them, but related to 
transactions and a state of facts long past. They were not admis- 
sions against interest, for he had no interest in the policy; and 
they could only affect injuriously the interest of the assured. Nor 
were they the statements of one who had been a witness on the 
trial, and which were offered to impeach his testimony. And, al- 
though they were the declarations of one who best knew the facts, 
this would only go to their weight when their competency had been 
established. The court is therefore of the opinion that there is no 
error in the rulings of the Circuit Court, as set out in the second, 
third and fourth bills of exceptions. 

The fifth bill of exceptions presents an entirely different question. 
The statements of Thomas N. Burke, which the defendant company 
move to exclude from the jury, were statements made to his physi- 
cian in relation to his state of health at the time they were made, 
and in reference to the cause of the diseased condition of his per- 
son which was apparent to the physician—a kind of testimony 
which all the books say admissible. 

The sixth bill of exceptions is to the refusal of the court to give 
the second instruction tendered by defendant’s counsel, and to the 
instruction which the court gave. The instruction tendered, and 
which was refused by the court, is predicated of the postulate that 
the statement of Burke in his application, that he had never been 
afflicted with any disease of the heart, is a warranty, and therefore 
the court was asked to instruct the jury, in effect, that if the jury 
believed from the evidence that the said Burke, at the time he made 
his application, or any time previous thereto, had valvular or other 
disease of the heart, and failed to disclose the same in answering 
the tenth question in his said application, although they should be- 
lieve from the evidence that said Burke never knew that he had any 
disease of the heart, they must find for the defendant. Without 
expressing any opinion upon the question, whether the statements 
of Burke, in answer to the tenth question in his said application, 
were warranties or not, we are of the opinion that no such issue was 
made by the pleadings, and the court was right in refusing to give 
the instruction as tendered, and very properly gave the following 
instruction instead :— 

“If the jury are satisfied from the evidence that Thomas N. 
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Burke, at the time he made his application as aforesaid, or at any 
time previous thereto, within his own knowledge, had valvular or 
other disease of the heart, and failed to diselose the same in answer- 
ing the tenth question in his said application, then the jury must find 
for the defendant.” 

The seventh and last bill of exceptions is to the refusal of the 
court to set aside the verdict and grant the defendant a new trial, 
upon the ground that the verdict was contrary to the law and the 
evidence. There is no rule more firmly established than this, that 
the Appellate Court will not set aside the verdict upon the ground 
that it is contrary to the evidence unless it is plainly contrary to it. 
As to the questions of law, we have considered them. And upon 
the evidence, under the pleadings, we cannot well perceive how the 
verdict of the jury could have been different. We are of opinion, 
therefore, to affirm the judgment of the Circuit Court. 

Affirmed. 
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COURT OF APPEALS OF NEW YORK. 


PHILIP D. ARMOUR er t., Appellants, 
vs. 


TRANSATLANTIC FIRE INS. CO., Respondent.* 


A material misrepresentation made in applying for a policy of insurance will, 
although honestly made, avoid the policy. 


So a material misrepresentation made by the agent of the insured for effecting 
the insurance, will defeat the policy, although not known to the insured, 
and though made without fraudulent intent on the part of the agent. 


Defendant issued a policy of insurance upon plaintiffs’ warehouse, by the 
terms of which other insurance was permitted without notice, and it was 
provided that losses should be apportioned on the whole sum insured and 
that any misrepresentation whatever should avoid the policy. Plaintifts’ 
agent, who applied for the policy, through mistake, stated that there was 
already $200,000 insurance upon the building ; there was in fact but $30,- 
000. In an action upon the policy: 


Held, that the misrepresentation was material and that the complaint was 
properly dismissed. 


Appeal from judgment of the General Term of the Superior 
Court of the City of New York, entered upon an order made on the 
first Monday of March, 1881, which affirmed a judgment in favor of 
defendant, entered upon an order dismissing plaintiffs’ complaint on 
trial. (Reported below, 15 J. & S., 352.) 


This action was upon a policy of fire insurance, the material por- 
tions of which, as well as the facts pertinent to the question discussed, 
are stated in the opinion. 


D. M. Porrsr, for Appellants. 


The representation by Dickinson as to the rate of insurance was at 
saailactiasttl daipasencemnandnipticnaticieaeen eercemtiiaeciesiiaiandesendanaeiieiemiaamiaiieamamiannante 


* Argued June 14, 1882, Decided Dec. 12, 1882. To appear in 90 N. Y., 460, 
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most an immaterial statement, being a mere expression of opinion of 
price. Chandler vs. Lopus, 1 Smith’s Lead. Cases, 238, 299; Ellis 
vs. Andrews, 56 N. Y., 83; Chester vs. Comstock, 6 Robt.,1; affirmed, 
40 N. Y., 575, note; Furman vs. Titus, 8 J. & S., 284; Train vs. Hol- 
land Purchase Co., 62 N. Y., 598; Stone vs. Flower, 47 id., 566; Wor- 
rall vs. Munn et al., 1 Seld., 229; Alston vs. Mechs.’ Mut. Ins. Co., 4 
Hill, 329, 330; White vs. Ashton, 51 N. Y., 280; Riley vs. City of 
Brooklyn, 46 id., 444; Wilson vs. Deen, 74 id., 531; Benjamin on 
Sales [3d Am. ed.], § 202, p. 185; Seely vs. H. R. R. Co., 17N. Y., 
131; Whitaker vs. Eighth*Ave. R. R. Co., 51 id., 295; Johnson vs. 
Thompson, 23 Hun, 90, 91; Hallock vs. Com. F. Ins. Co., 2 Dutcher 
[N. J.], 268; Taylor vs. Merchs.’ Ins. Co.,9 How. [U. S.], 390; 
Long vs. Warren, 68 N. Y., 426, 431, 432, 433. There was no mis- 
representation in stating that there was already $200,000, in block 3 
of Armour & Co.’s property. The words “Armour & Co.’s proper- 
ty” were used distributively. Herman vs. Adriatic F. Ins. Co., 85 
N. Y., 162, 163. Fraud cannot be predicated without intent to de- 
ceive. Chester vs. Comstock, 6 Robt., 1; Ormrod vs. Huth, 14 M. & 
W., 651; Marsh vs. Falker, 40 N. Y., 562, 565; Sprague vs. Holland 
Purchase Co., 69 id., 128; Hopper vs. Sisk, 1 Ind., 176; Campbell vs. 
Hillman, 15 B. Monr. [Ky.], 508; Ball vs. Lively, 4 Dana [Ky.], 369; 
McDonald vs. Trafton, 15 Me., 225; Stone vs. Denny, 4 Mete. [ Mass. }, 
398; Ayres vs. Scribner, 17 Wend., 407; Juniatta B’k vs. Brown, 5 
S. & R., 226; Loucheim vs. Henzey, 77 Penn. St., 305; St’mb’t Bel- 
fast vs. Boon, 41 Ala., 50; Lamerson vs. Marvin, 8 Barb., 9; Blen vs. 
Bear River & Co., 20 Cal., 602; Wood on Fire Ins., § 429 and note, 
745, 747; Wolf vs. Goodhue F. Ins. Co., 43 Barb., 400; Kerr on 
Fraud and Mistake [Bump’s ed. ], 326; Keeler vs. Niagara Ins. Co., 16 
Wis., 523; Wood on Insurance, § 429 and note, 747. To make the 
declarations or admissions of an agent evidence against his principal, 
they must be connected with the transaction then being done by him 
for his principal. They must be made not only during the continu- 
ance of the agency, but in regard to a transaction depending at the 
very time. Luby vs. H. R. R. R. Co., 17 N. Y., 131; Johnston vs. 
Thompson, 23 Hun, 90; Whitaker vs. Eighth Ave. R. R. Co., 51 N 
¥., 295; Anderson vs. R. R. Co., 54 id., 334, 341; Bap. Ch. vs. B. 
Ins. Co., 28 id., 153-160; Cortland Co. vs. Herkimer Co., 44 id., 22-24; 
Hydorn vs. Cushman, 16 Hun, 107; Furst vs. Second Avenue R. R. 
Co., 72 N. Y., 542; Reed vs. N. Y. C. R. R. Co., 45 id., 574; Spatz vs. 
Lyons, 55 Barb., 476; 1 Greenleaf on Evidence, § 110; First National 
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Bank vs. Ocean National Bank, 60 N. Y., 278; People vs. Davis, 56 


id., 95. 


Lewis Sanpers, for Respondent. 

Untrue representations, which affect the mind of the insurer in is- 
suing the policy, avoid the policy. Valton vs. National Loan Fund 
Life Association Society, 4 Abb., Dec., 437; Gates vs. Mad. Co. Mut. 
Ins. Co., 2 N. Y., 49. The rolicy was delivered on condition that it 
should be returned if the board rate was not seventy-five cents on 
the $100. Not being under seal, it could be delivered to the plaint- 
iffs conditionally. Benton vs. Martin, 52 N. Y., 570. 


Rapatxo, J. 

The court at the trial dismissed the complaint in this action, on the 
defendant’s evidence, and refused the plaintiff's request to submit 
the questions of fact in the case to the jury. The only questions for 
our consideration are whether the facts alleged on the part of the 
defendant were, or either of them was, sufficient to defeat the plaint- 
iff's claim to recover, and so clearly proved by conclusive or uncon- 
troverted evidence as to justify the court in withdrawing the case 
from the consideration of the jury. The action was upon a policy of 
insurance issued by the defendant upon a warehouse of the plaintiffs’ 
in the city of Chicago, which was partially destroyed by fire upon the 
25th of January, 1879. The warehouse consisted of three sections, 
and the amount of insurance on one of the sections covered by the 
plaintiffs’ policy was $3,000. The loss on that section was about 
$14,000, and the total insurance thereon about $17,000. The amount 
insured on all three sections was $38,000, exclusive of defendant's 
policy at the time of the loss. The pro rata share of loss claimed 
from the defendant was $2,440. 

The defendant set up three defenses. First. That the policy was 
issued upon a misrepresentation of the plaintiffs, through their agent, 
that the rate of insurance in Chicago on the premises insured was, at 
the date of their application for said insurance, seventy-five cents for 
every $100 insured for the term of one year; whereas, in fact, the 
rate of insurance upon the property in Chicago at the time of 
plaintiffs’ application was $1.25 for every $100 insured. Second. 
That at the time of the application for said insurance, the plaint- 
iffs, by their agent, represented that the property sought to be 
insured was already insured in the amount of $200,000 in various 
other companies, of which a list was furnished; that the defend- 
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ant relied upon the truth of said representation in making the 
policy and accepting the risk, but that in fact none of the prop- 
erty mentioned in said policy was insured in the amount of $200,- 
000, or to exceed the sum of $50,000. Third. That, according to 
the terms of the policy, the defendant was entitled to terminate it 
on giving notice to the plaintiffs, and that it did so elect to terminate 
it before the alleged loss by fire. 

The plaintiffs, after making the prima facie proof necessary to 
maintain the action on their part, rested their case, and the defend- 
ant introduced evidence in support of the defenses set up by it. We 
have carefully examined the evidence, and think there may be some 
question as to whether the allegation of misrepresentation as to the 
rate of insurance should not have been submitted to the jury; but 
the defense of misrepresentation as to the amount of insurance on 
the property was, we think, so fully established that a verdict in favor 
of the plaintiffs could not have been sustained. 

The insurance was effected by the plaintiffs through Mr. Cameron, 
of Chicago, who, with the knowledge of the plaintiffs, employed a 
broker in New York, named Dickinson, to obtain the insurance in 
that city. The whole warehouse was divided into three separate sec- 
tions—A, Band C. Mr. Cameron was authorized by the plaintiffs to 
procure $80,000 upon the entire building, viz., $20,000 on section A, 
and $30,000 each on sections Band C. The plaintiffs at that time 
had over $200,000 of insurance upon the stock of merchandise in the 
warehouse, but had no insurance upon the building. Mr. Cameron, 
by letter, instructed Mr. Dickinson in New York as to the situation 
of the building, and informed him that he probably should request 
him by telegraph to effect the insurance in question, in New York, on 
the building; that $200,000 had already been placed on the three 
sections at three quarters percent. Mr. Cameron, in his testimony taken 
on commission, says that in employing that language he referred to 
the insurance on the stock in the warehouse, and did not intend to 
refer to the insurance on the building. But, nevertheless, the letter 
which conveyed Mr. Cameron’s instructions states distinctly that 
$200,000 had already been placed, in Chicago, on the three sections 
of the warehouse, and Mr. Dickinson states that he understood that 
the $200,000 of insurance was upon the warehouse. 

Mr. Hoenig, the general manager of the defendant, testifies that 
when Dickinson applied to the defendant for the policy in ques- 
tion, he stated to him that he already had $200,000 of insurance 
on the building in Chicago, and that in issuing the policy he acted 
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upon the statement of Mr. Dickinson that the board rate of insurance 
in Chicago was seventy-five cents on $100, and that there had al- 
ready been procured an insurance on the building to the amount 
of $200,000. Mr. Dickinson does not contradict this statement, 
but testifies that he exhibited to Mr. Hoenig the list of companies 
which he had received from Chicago, stating that they were on 
the risk, and that he understood that that risk was on the build- 
ing, and he was not informed that it was on the stock until after 
the fire. There is consequently no conflict of evidence on that 
point between these two witnesses. 

By the terms of the policy of the defendant other insurance was 
permitted without notice, and it was provided that losses should be 
apportioned on the whole sum insured, and it was further provided 
that any omission to make known every fact material to the risk, or 
any over-valuation, or any misrepreseutation whatever, either in a 
written application or otherwise, should avoid the policy. The rep- 
resentation in this case was not fraudulent, and arose from a mistake 
or misapprehension of the plaintiffs’ agent, but, nevertheless, it was 
a very material representation, and was untrue, the insurance on the 
entire building being, as appears by the testimony of one of the 
plaintiffs, only $30,000 at the time of the application to the defend- 
ant, and the insurance on the section which was injured only $17,- 
000. Had the insurance been $200,000, the proportion of loss charge- 
able to the defendant would have been comparatively trifling. The 
risk was greatly enhanced by the comparatively small amount of in- 
surance actually existing. 

On the other branches of the defense, the testimony indicates that 
the defendant issued the policy to Mr. Dickinson with the express 
understanding that if the board rate in Chicago was more than three- 
quarters per cent, the policy should not take effect and should be re- 
turned, and that long before the fire, having ascertained that the 
rate was $1.25, they recalled the policy and demanded its surrender. 
There is, however, some slight conflict of evidence in relation to these 
points, but it is unnecessary to consider them, as we find that the 
misrepresentation as to the amount of other insurance is so clearly 
established that a recovery by the plaintiffs could not have been sus- 
tained. It is not necessary in all cases, in order to sustain a defense 
of misrepresentation in applying for the policy, to show that the mis- 
representation was intentionally fraudulent. A misrepresentation is 
defined by Phillips to be where a party to the contract of insurance, 
either purposely or through negligence, mistake, or inadvertence, or 
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oversight, misrepresents a fact which he is bound to represent truly 
(Phil. Ins., § 537), and he lays down the doctrine that it is an implied 
condition of the contract of insurance that it is free from misrepre- 
sentation or concealment, whether fraudulent or through mistake. 
If the misrepresentation induces the insurer to enter into a contract 
which he would otherwise have declined, or to take a less premium 
than he would have demanded had he known the representation to 
be untrue, the effect as to him is the same if it was made through 
mistake or inadvertence, as if it had been made with a fraudulent 
intent, and it avoids the contract. An immaterial misrepresentation, 
unless in reply to a specific inquiry, or made with a fraudulent in- 
tent, and influencing the other party, will not impair the contract. 
But if the risk is greater than it would have been if the representa- 
tion had been true, the preponderance of authority is to the effect 
that it avoids the policy, even though the misrepresentation was 
honestly made. Phillips on Ins., §§ 537-542 ; Wall vs. Howard Ins. 
Co., 14 Barb., 383. 

A material misrepresentation by the agent for affecting the insur- 
ance will defeat it, though not known to the assured, and though 
made without any fraudulent intent on the part of the agent, to the 
same extent as though made by the assured himself. (Carpenter vs. 
Am. Ins. Co., 1 Story’s C. C., 57.) In this case (which was a case of 
fire insurance) Story, J., says : “ A false representation of a material 
fact is, according to well-settled principles, sufficient to’ avoid a pol- 
icy of insurance underwritten on the faith thereof, whether the false 
representation be by mistake or design.” 

The rules as to misrepresentations and concealments or omissions 
to state facts material to the risk, are more strict in cases of marine 
than of fire insurance. But the distinctions are founded on the dif- 
ferences in the character of the property, and the greater facility the 
insurers possess of obtaining information as to its condition and sur- 
rounding circumstances in cases of insurance on buildings, etc., than 
on vessels, which are often insured when absent or afloat, and the 
distinctions are applied ordinarily in cases where the insurer sets up 
the omission of the insured to state material facts. In those cases 
there is a difference between the rules applicable to marine insur- 
ances and those applicable to fire insurance. But where the defense 
is a material affirmative misrepresentation as to a matter which is 
presumably within the knowledge of the party applying for the in- 
surance, and as to which the insurer has not the same means of 
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knowledge, there is no ground for any distinction between cases of 
fire and marine insurance. (See Phillips on Ins., § 635, etc.) 

Where any doubt exists as to the materiality of the misrepresenta- 
tion, it is a question of fact for the jury. Butin this case it so clear- 
ly appears that the amount of risk incurred by the defendant was so 
much greater than it would have been had the representation as to 
other insurance been true, that a verdict that the representation was 
immaterial could not have been sustained. Aside from these con- 
siderations, however, in the present case the parties stipulated in the 
policy that any misrepresentation whatever, either in a written appli- 
cation or otherwise, should avoid the policy, and the parties, by this 
agreement, put every material representation on the same footing as 
a warranty. Burritt vs. Saratoga Co. M. Fire Ins. Co., 5 Hill, 188. 
That that is the effect of such an agreement was re-affirmed in this 
court in Gates vs. The Madison Co. Mut. Ins. Co. (2 N. Y., 49-53.) 

The judgment should be affirmed. 

All concur. 

Judgment affirmed. 
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COURT OF APPEALS OF NEW YORK. 


BEVERLY HAIGHT, Apminisrrator, Erc., Respondent, 


US. 
CONTINENTAL INS. CO., Appellant.* 


The agent, having power to insure unoccupied buildings, issued a policy on 
such a building, which stipulated that it should be void if the building 
should become unoccupied without consent of the company indorsed ; that 
the use of general terms or anything less than a specific agreement indorsed 
in writing should not be construed as a waiver; that the agent has no 
authority to waive, modify or strike from the policy any of its printed con- 
ditions, nor is his knowledge of increase of risk, even within his authority, 
binding on the company until indorsed and the increased premium paid. 
The agent knew of the vacancy, but neglected to indorse. 

Held, That the insured was not bound to know that such indorsement was es- 
sential to the original existence of the policy. The condition apparently 
referred to the future. The ayent acted within his authority, except as to 
the manner of doing it. 

Held, That the company waived the forfeiture by accepting an increased pre- 
mium. ; 
Held, That a foreclosure sale which involved no change of title, in which no 
deed had been given, and no report rendered to the court for confirmation, 

did not work a forfeiture, so long as it was inchoate. 


Judgment affirmed. 


Frank B. Lown, for Appellant. 
H. H. Hustis, for Respondent. 


Finca, J. 
Certain”provisions of the policy of insurance issued by the defend- 
ant company are relied upon as constituting a defense to the plaint- 
iffs recovery. These are that the contract shall be void “if the 
building become unoccupied without the assent of the company in- 
dorsed” on the policy; that “the use of general terms, or anything 
Decision rendered March 27, 1883. 
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less than a distinct specific agreement, clearly expressed and indorsed 
on the policy, shall not be construed as a waiver of any printed or 
written condition contained” in it; and that the agent of the com- 
pany “has no authority to waive, modify or strike from this policy 
any of its printed conditions, nor is his knowledge of or assent to in- 
surance in other companies, or to an increase of risk, even within the 
limit of his authority, herein expressed, binding upon the company, 
until the same is indorsed in writing on the policy, and the increased 
premium (if any) paid therefor.” As a matter of fact; the building 
insured was unoccupied when the policy was issued, as well as when 
it was burned. We must assume from the verdict that such fact was 
known to the agent who delivered the policy at the inception of the 
contract, and who issued it without indorsing upon it the assent of 
the company. The insurance was obtained by mortgagees, and al- 
though in the name of the assignee of the mortgagor, was for the 
benefit of the mortgagees, and the loss payable to them. The insur- 
ance was temporary and for a brief period, running only for two 
months, and the premium charged was at the rate of twenty-five 
cents per hundred, which the evidence shows was appropriate to a 
case of unoccupied property, but at least double the rate charged for 
the same time on an occupied building. The defense rests 
upon the omission of any indorsement on the policy. The 
case of Woodruff vs. Imperial Fire Ins. Co. (83 N. Y., 140) 
is fatal to the defense unless the effort of the appellant to point 
out a material difference proves successful. It was there held that 
when a policy is issued upon an unoccupied house, the agent hav- 
ing knowledge of the fact, the defendant cannot be permitted to 
say it never assumed the risk, and in such case the stipulation 
requiring an indorsement of the company’s consent must be deemed 
waived by the agent, and, through him, by the company. But in 
that case it did not appear that the policy contained the provision 
present in this, which expressly denied to the agent any power to 
waive, modify or strike from the policy any of its printed conditions; 
and it is argued that this limitation of the agent’s authority, plainly 
expressed in the policy, was thus brought to the knowledge of the 
insured, and the company was not bound and could not be affected 
by the knowledge and waiver of the agent. But the latter had au- 
thority to insure an unoccupied building, and could bind his com- 
pany by so doing. There was no restraint upon his power to make 
the precise contract which he did make, only the manner of his 
doing it was regulated, and as to that it is not clear that he violated 
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the instructions of his principal, and is certain that the insured was 
not fairly chargeable with knowledge that he was so doing. The 
condition of indorsement, as it exists in the language of the policy, 
might have been fairly interpreted by the insured as relating only to 
the future, and as not affecting the inception of the contract. The 
language is, “if the building become unoccupied without the consent 
of the company indorsed hereon,” and the condition is associated 
with others equally relating to the future; if the building “ shall at 
any time be occupied or used so as to increase the risk;” “if the risk 
be increased by the erection or occupation of neighboring buildings;” 
if the property “be sold or transferred;” if it “be assigned under 
any insolvent or bankrupt law;” “or if the policy shall be assigned be- 
fore a loss ”-—these, and others like them, are the surrounding and 
accompanying conditions printed in the policy. All of them appar- 
ently relate to changes following after an existing and valid contract. 
The mode of assent to such changes by an indorsement upon the 
policy indicates the same construction. It assumes a policy already 
existing and valid in its inception upon which a change of {its terms 
is to be noted. So that it will hardly do to say that the insured, 
upon reading the instrument, was bound to know that an indorse- 
ment was essential to its original existence. He might fairly and 
naturally read it as referring only to possible events occurring in the 
future. But were it otherwise, if not the agent, at least the eompany 
could and did waive the condition. Their agent had authority to in- 
sure an unoccupied dwelling; he did so, in fact; he charged and re- 
ceived the appropriate premium ; we must assume that he ac- 
counted for it to the company, which has never returned or offered 
to return the money, the insurer did not repudiate the contract, 
but has admitted its original validity, recognizing it as a policy 
of insurance by the letter of its general agent pointing out by whom 
proofs of loss should have been made, and by its answer when sued. 
The waiver of conditions at the inception of a policy grows out 
of the consideration that the company must have intended to 
make a valid contract, or else to perpetrate a fraud. Their agent 
had authority to insure the building, although unoccupied, and hav- 
ing done so, the company must be held to have waived a condition 
essential to its validity, and cannot be permitted to receive and keep 
its fruits and yet repudiate its existence. 

We cannot interfere with the verdict of the jury upon the question 
whether the compromise between the parties was procured by fraud, 
and was, for that reason, invalid. The evidence on the subject shows 
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that Haight was an old man, putting confidence in Thomson, in whose 
name the policy ran, and influenced by his advice, while unconscious 
that a promise to retain him had been made by the company. The 
proof is not convincing, but there was enough of it to take the ques- 
tion to the jury, and we cannot review their conclusion. 

Nor was the policy avoided by the sale on foreclosure. There was 
no change of title. No deed was given, and not even a report of 
sale made and presented to the court for confirmation. Until 
then, the sale and transfer of possession were inchoate and condi- 
tional, and had not beceme absolute and complete. Browning vs. 
Home Ins. Co., 71 N. Y., 508. 

The judgment should be affirmed with costs. 

All concur. 


COURT OF APPEALS OF NEW YORK. 


In roe Marrer or tat PEOPLE, sy truer 
ATTORNEY-GENERAL, 


US. 


EMPIRE MUTUAL LIFE INS. CO.* 


The E. Life Company contracted with the C. Company to reinsure all the 
outstanding risks of the former, and in virtue of the agreement turned 
over all its assets to the C. Company and retired. The respondent policy- 
holders refused or neglected thereafter to pay their premiums, and after- 
wards sued for damages. 

Held, that a policy-holder is not obligated to continue'the payment of pre- 
miums to a company that has become insolvent and utterly unable to carry 
out its contracts. 

Held, that there was an implied contract on the part of the E. Company to 
continue in business and maintain the reserve needed to fulfill its obliga- 
tions. 

Held, that its policy-holders were not obligated to accept the guarantees of 
another company in its stead, not chosen by themselves. 

Held, that the policy-holders of the E. Company, who had not accepted the 


* Decision rendered March 30, 1883. 
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guarantees of the C. Company, and had declined further payment o1 
premiums, were entitled to damages to be recovered from the deposit in the 
hands of the Insurance Superintendent. 


Judgment affirmed. 


Joun C. Keetrr, for the Appellant. 
Rapuaet J. Mosss, Jr., for the Respondent. 


Ruger, C. J. 

The sole question raised upon this appeal is whether a person in- 
sured forfeits his policy by omitting to pay annual premiums there- 
on when the company issuing such policy has ceased its business, 
transferred all of its assets and become insolvent. 

It would seem to be an inequitable rule that would require a pol- 
icy-holder to continue for years in the payment of annual premiums 
upon a life insurance policy to a corporation utterly unable to per- 
form its obligation, and which by its situation is precluded from 
even possibly improving its condition in the future, or forfeit all 
that he has previously paid in performance of his contract. 

In June, 1872, the Empire Mutual Life Insurance Company, 
having been in business about three years, entered into a con- 
tract with the Continental Life Insurance Company whereby the 
latter agreed to reinsure the outstanding risks of the former at 
a specified price, which amounted in the aggregate to about 
$656,754, and the Empire Company contracted to immediately re- 
linquish the business of life insurance and do whatever might be 
necessary to wind up its affairs. 

The Empire Mutual Life Insurance Company, after transferring 
all of its assets, including its interest in a deposit of $100,000 in 
the State Insurance Department, to the Continental Insurance 
Company, still owed that company on such contract over $200,000, 
which it had no means of paying and never has paid. 

Upon the heels of this agreement, the Empire Company surren- 
dered its offices, went out of the life insurance business, notified the 
Comptroller of that fact, and seven years thereafter was dissolved 
and had a receiver of its assets appointed at the suit of the Attorney- 
General. The Continental Company continued its existence until 
the year 1876, when it also became insolvent, and was dissolved, and 
a receiver appointed of its effects. 

During the period of its existence the Continental Company re- 
ceived such of the policy-holders of the Empire as consented to 
come in and accept policies from them, but the respondents on this 
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appeal refused or neglected to accept new policies from the Conti- 
nental, and omitted to pay their annual premiums to the officers of 
either the Continental or the Empire Companies after June, 1872. ° 

It will be seen that policy-holders in the Empire Company, after 
its sale to the Continental, had the option of three alternatives, 
either to continue paying premiums to the nominal officers of an 
insolvent corporation, with the certainty of making an ultimate loss, 
or to accept an enforced change of policies in a company not of 
their own selection, and concerning whose responsibility they 
knew nothing, or to rest on their claim for damages against the 
company with whom alone they had contracted, and who had vol- 
untarily disabled itself from performing such contract. They se- 
lected the latter alternative, omitted to pay any further premiums, 
and now claim damages for a breach of contract by the Empire 
Company in June, 1872, asserting the measure of damages to be 
the value of their policies at the time of the breach. If the in- 
surer has violated its contract and voluntarily disabled itself from 
performance, the insured is doubtless excused from further per- 
formance or offer to perform on his part, and may recover such 
damages as he can show he has suffered. 

The circumstance that an insurance company is authorized to 
effect an insurance upon its outstanding risks, or that it is by 
statute permitted to discontinue its business and wind up its af- 
fairs, does not release it from any of its existing obligations. 

There is no principle of law which permits an insurance com- 
pany, any more than a private individual, by its own act to avoid 
the performance of its contracts, and the provisions of the statute 
in question were intended simply to impower an insurance com- 
pany to protect itself from eventual or continued loss, and do not 
at all concern the persons with whom it has contracted. 

An insurance company has no power to turn its policy-holders, 
against their consent, over to another company, and such policy- 
holders are under no obligation, in order to protect their legal 
rights, to protest against an effort to do so. 

The implied contract of an insurance company with its policy- 
holders is that it will continue its business, keep on hand the funds 
required by law for the security of its patrons, and remain in a 
condition so long as its contracts continue to perform its obliga- 
tions, and when it fails to do this 1t has broken its engagements. 
Security Life Case, 78 N. Y., 125. 

It was held in the case of the Republic Life Ins. Co., 69 N. Y., 
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286, that when an insurance company announces that it will not per- 
form its contract, and does not withdraw such announcement be- 
fore the period for paying premiums arrives, the assured is excused 
from paying or tendering payment of premiums. 

And in Guardian Mutual Life Ins. Co., 82 N. Y., 339, it was held 
that when the further payment of premiums is excused by the in- 
solvency of the company for the purpose of enforcement, the poli- 
cies are just as effectual as if the premiums had been paid. The 
rules relating to the rescission of contracts have no application in 
this case, the claim of the respondents is based upon the validity of 
the contract and relates to its enforcement. By virtue of their 
position, they are beneficiaries of the funds held by the State as 
security for policy-holders, and their claims follow that trust fund 
into the hands of the receiver and are first entitled to be paid there- 
from. 

The order of the General Term should be affirmed with costs, to 
be paid from the fund. 

All concur. 





Report of Decisions. 


SUPREME COURT OF MISSISSIPPI. 


Ootoser Term, 1882. 


Appeal from Circuit Court of Lee County. 


LEE MUTUAL FIRE INS. CO., Appellant, 
vs. 


STATE OF MISSISSIPPI, Appellee.* 


A tax levied by the State on all fire insurance companies applies to ‘‘ Associa- 
tions,”’ organized on the Co-operative plan of Assessments. 

The mutual character of such an association does not affect the case where it 
appears that the plan of organization contemplated a certain profit to the 
charter members or officers. 


Judgment affirmed. 


Statement of Case. 


The Lee Mutual Fire Association “organized and chartered under 
the laws of the State of Mississippi,” was indicted under that desig- 
nation for that it “ did exercise the privilege of a fire insurance com- 
pany or association * * without having paid the price and obtained 
a license therefor as required by the revenue laws of said State.” 
The indictment was under §589, of the revenue law. 

The defendant moved to quash the indictment. 

1. Because the indictment does not charge that the defendant ex- 
ercised the privilege of a fire insurance company. 

2. Because the vagueness and uncertainty of the charge. 

8. Because no offense is specifically charged arising under the 
revenue law. 


* Opinion rendered February 12, 1883. To be reported in 60 Miss. Rep. 
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This motion was overruled. 

The case was submitted to the jury which returned a verdict of 
guilty. 

There was a motion for a new trial which was overruled. The 
ground of the motion was that the evidence did not warrant the 
verdict. 

There was a sentence on the verdict in accordance with §589, and 
from this an appeal is prosecuted. 


W. P. & J. B. Hannis, Jackson, Miss., for the Appellant. 
T. C. Carcutnas, Attorney-General, for the State. 


CHALMERS, J. 

The motion to quash the indictment was properly overruled. 

The words “ association ” and “company” are synonymous in the 
sense here used, both meaning a number of persons banded together 
for a common business purpose. The use of one of the words was 
surplusage, but produced no ambiguity or uncertainty. 

By section 585 of the code of 1880, a tax of $1,000 is imposed 
upon all fire insurance companies, and by section 589, a penalty of 
double this amount is imposed upon all companies transacting busi- 
ness without pre-payment of the tax. That the defendant corpora- 
tion was conducted upon the mutual co-operative plan, owning no 
property and accumulating no fund for the payment of its losses, but 
relying solely upon assessments upon its policy-holders to meet each 
successive loss, and obligating itself to pay only such amount as these 
assessments might yield, does not strip it of its character of an insur- 
ance company. The test is not the mode or manner in which it af- 
fords insurance, but whether it undertakes and promises in consid- 
eration of a sum paid to give security or indemnity against loss by 
fire ; and this it certainly does. State vs. Bankers’ Ins. Co., 23 Kan- 
sus, 499 ; State vs. Merchants’ Ins. Co., 72 Mo., 146; Com. vs. 
Wetherbee, 105 Mass., 160. 

It is argued, however, that it cannot be conceived that the law- 
giver intended to impose taxes upon or raise revenue out of a busi- 

ness or enterprise carried on without expectation or desire for profit 
_ by anybody, the essential idea in all taxation imposed upon a calling 
or business being that it is conducted for pecuniary profit, and the 
intention of the law being that out of that profit or chance for profit 
a certain sum shall be paid to the State. 
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The argument is plausible, but the facts of this case do not call for 
its decision. 

It is shown that by the by-laws of the corporation large fees were 
exacted from the assured, which under the name of annual dues and 
membership fees would amount to large sums, if the enterprise 
prospered, and that these sums went not to the assured, nor to the 
payment of losses, but to the charter members or officers or man- 
agers of the institution, and undoubtedly the prospect of the profit 
thus to be realized had much to do with the organization and con- 
duct of the corporation. 

It is not true, therefore, that it is a concern from which those con- 
nected with it neither expect nor desire profit. 

Affirmed. 


SUPREME COURT OF LOUISIANA 


MATHILDE C. VANCREELAN 
Us. 


MASSACHUSETTS MUTUAL LIFE 
INS. CO., 


By the Massachusetts law, policies of life insurance do not subsequently be- 
come void by the non-payment of the premium at the time specified, but 
the policy is continued for a period to be determined as follows : The net 
value of the policy when the premium becomes due, and is not paid, shall 
be ascertained according to the combined experience or actuaries’ rate of 
mortality, with interest at five per cent per annum. After deducting from 
such net value any indebtedness to the company or notes held by the com- 
pany, four fifths of what remains shall be considered as a net single pre- 
mium of temporary insurance, and the term for which it will insure shall 
be determined according to the age of the party at the time of the lapse of 
the premium. : 

Held, that where it was expressly declared in the the policy that in case the 
annual premium was not paid at the beginning of the year, the unpaid 
portion of the year’s premium shall always be considered as an indebted- 


eZ 


* Decision rendered January 16, 1883. 
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ness to the company, an unpaid semi-annual installment of the premium 
must be considered as an indebtedness under the statute where the death of 
the insured occurred after the default in paying the second installment. 


ArrornEY-GENERAL J. C. Eaan and O. N. Oapen, for Plaintiff. 
Merrick, Foster & Merrics, for Defendant. 


Pocug, J. 

Plaintiff brings this suit as beneficiary of a policy of insurance, 
issued by the defendant on October 2, 1877, for $5,000, on the life 
of her husband, Oscar L. Vancreelan, who died on the 29th of 
August, 1878. 

Among other defenses, the insurance company urges that the pol- 
icy lapsed for non-payment of the stipulated premium due on the 
2d of April, 1878. 

Plaintiff admits the non-payment of the premium as alleged, but 
contends that the policy was kept alive and in full force up to and 
beyond the time of the death of her husband, under the provisions 
of chapter 186 of the General Statutes of Massachusetts, approved 
on April 10th, 1861, providing for the non-forfeiture of policies of 
insurance for non-payment of premiums thereon. 

The judgment of the lower court rejected plaintiff's demand, and 
she prosecutes the present appeal. 

The statute of Massachusetts invoked by plaintiff, a special refer- 
ence to which is made in the policy, reads as follows:— 


“1. No policy of insurance on life hereafter issued by any com- 
pany, chartered by the authority of this Commonwealth, shall be for- 
feited or become void by the non-payment of premium thereon, any 
further than regards the right of the party insured therein to have 
it continued in force beyond a certain period to be determined as 
follows, to wit: The net value of the policy when the premium be- 
comes due and is not paid shall be ascertained according to the 
‘combined experience ’ or ‘ actuaries’’ rate of mortality, with interest 
at four per cent per annum. 

“After deducting from such net value any indebtedness to the 
company or notes held by the company against the insured, which 
notes if given for premium shall then be canceled, four fifths of 
what remains shall be considered as a net single premium of tem- 
porary insurance, and the term for which it will insure shall be de- 
termined according to the age of the party at the time of the lapse 
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of the premium and the assumption of mortality and interest afore- 
said. 

“2. If the death of the party occur within the term of the tem- 
porary insurance covered by thejvalue of the policy, as determined in 
the previous section, and if no condition of the insurance other than 
the payment of premium shall have been violated by the insured, 
the company shall be bound to pay the amount of the policy the 
same as if there had been no lapse of premium, anything in the pol- 
icy to the contrary notwithstanding.” 


Defendant recognizes the full force and binding effect of this law 
as forming part of its contract with the deceased, but contends that 
under a proper construction of the contract in the light of this leg- 
islation plaintiff's claim must be defeated and rejected. The contract 
stipulates that the policy was issued in consideration of an annual 
premium of $155.36, to be paid in consecutive semi-annual install- 
ments, on or before the 2d of October and April each and every year 
during the continuance of this policy, and contains, among others, 
the following conditions :— 

“That this policy shall not take effect until the advance premium 
hereon shall have been paid during the life-time of the person whose 
life is hereby insured, and that if any subsequent premium or install- 
ment of premium on this policy shall not be paid on or before the 
day when due, then this policy shall cease and determine, except as 
provided in Chapter 186, Laws of the Commonwealth of Massachu- 
setts, approved April 10, 1861, under the provisions of which law this 
contract is made. That no premium or installment of premium shall 
be considered as paid unless a receipt shall have been given therefor 
at the time of payment, duly signed by the president or secretary of 
said company, and that in case the annual premium is not all paid at 
the beginning of the year, the unpaid portion of the year’s premium 
shall always be considered as an indebtedness to the company.” 

Plaintiff's contention is that in ascertaining the net value of the 
policy, on the 2d of April, 1878, when the premium became due, un- 
der the rules of the “ combined experience” or “ actuaries,” as pro- 
vided for in the statute, the amount of the unpaid premium cannot 
be considered as a debt due by the insured to the company, and 
must not be deducted from the net value of the policy as ascertained 
under the directions above mentioned. 

Defendant, on the other hand, maintains that such unpaid install- 
ment is specially declared in the contract to be an indebtedness which 
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must, under the law, be deducted from the net value of the policy 
before determining the net single premium of temporary insurance 
left to the credit of the insured. 

This construction is clearly supported by the plain and unambigu- 
ous stipulations of the contract quoted above, and it must prevail un- 
less it be shown, as plaintiff contends, that that condition is violative 
of the statute of Massachusetts regulating the contract, and now un- 
der consideration. 

Calculations made under the theory advanced by the defendant 
show that on the 2d of April, 1878, the net value of the policy 
was $95.22, from which must be deducted the amount of the un- 
paid premium, $77.68, leaving a balance of $17.54, four fifths of 
which would, under the provisions of the law, be the single net 
premium to the credit of the insured, and would have carried his 
temporary insurance to the 14th of July, 1878, and that therefore 
it follows that the policy had lapsed, and was of no value when 
the insured died on August 29th, 1878. 

Barring the basis on which deduction is made of the unpaid pre- 
mium, plaintiff does not contest the correctness of the expert’s calcu- 
lations and conclusions. Her contention is that under the contract 
her husband’s life was insured for six months; after which the net 
value of the policy, which should be subjected to no deductions, be- 
cause there was no indebtedness to the company, formed a net sin- 
gle premium of temporary insurance, in consideration of which the 
policy would have been kept alive beyond the date of her husband’s 
death. 

As we read the contract, we understand that the insured had bound 
himself to pay an annual premium of $155.36, to be paid in equal 
semi-annual installments, and that he unequivocally covenanted and 
agreed that in case the annual premium is not all paid at the begin- 
ning of the year, the unpaid premium shall always be considered as 
an indebtedness to the company. 

Turning to the statute, we find therein a provision to the effect 
that notes held by the company against the insured, if given for pre- 
mium, must be deducted as indebtedness from the value of the 
policy. 

This provision certainly recognizes an unpaid installment of pre- 
mium as a debt of the insured to the company, and we cannot sanc- 
tion an interpretation limiting the form of the proofs of such indebt- 
edness to that of a promissory note. A solemn promise or obligation 
to pay a sum of money at a stipulated time, evidenced by an instru- 
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ment in writing, such as a contract of insurance, is as binding on the 
obligor as the same promise evidenced by a promissory note. We 
are at a total loss to discover the slightest difference between the 
obligation resulting from such a contract and that resulting from 
the promise to pay in a promissory note. Both are unmistakable 
evidences of indebtedness, and both must be held as included in 
the expression used in the statute. Our conclusion is not only 
supported by reason, but is in keeping with the interpretation of 
the statute by the Supreme Court of Massachusetts in two cases 
involving the proper construction of the statute which we are now 
considering. It stands to reason that such authority, if not con- 
clusive, is at least entitled to very great weight in the determina- 
tion of the issue presented in this case. In the case of Pett, Ad- 
ministrator, vs. Berkshire Life Ins. Co., reported in 100 of Massa- 
_ chusetts, page 500, the policy contained a statement that the full 
amount of the annual premium had been paid, but in point of fact 
the total amount of the premium was not then paid, but a portion 
only was paid, and the balance was represented by promissory notes 
of the insured, which he failed to pay at maturity. The policy con- 
tained the clause of forfeiture for non-payment of premium in so far 
as not modified by the statute in question. The court held that the 
indebtedness of the insured to the company, evidenced by the pre- 
mium totes, should be deducted from the net value of the policy be- 
fore ascertaining the net single premium of temporary insurance to 
his credit. The same ruling was made in the case of Bigelow vs. 
State Mutual Life Assurance Association, 123 Mass., 113, presenting 
the same issue as the preceding case, which was formally re-affirmed. 
It is worthy of note that the statement contained in the policy, 
that the first annual premium had been paid in full, when in point 
of fact a portion of the same was represented by promissory 
notes, presented a difficulty in those cases which is not met in our 
case, where the agreement to pay semi-annually appears on the face 
of the contract, and in which the amount due in April, 1878, forms 
part of it, is fully identified with the contract of insurance. 

In support of her theory plaintiff relies exclusively on a decision 
reported in 73 New York Reports, p. 480, in the case of Goodwin vs. 
this defendant. 

We are satisfied, from the statement of facts in that opinion, that 
the policy sued upon in that case, did not contain the same clauses, 
and did not, therefore, evidence a similar contract to those contained 
and shown by the policy in this case, and hence we conclude that the 
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case is not applicable to the issue with which we are now concerned. 
But we would not hesitate in case of conflict between that case and 
those reported from the Supreme Court of Massachusetts, in which 
the court interpreted a statute of their own State to be guided by 
the latter. 
The judgment appealed from is therefore affirmed with costs. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF OREGON. 


A. H. SPARE 
US. 
HOME MUTUAL INS. CO.* 


A contract for insurance against loss by fire is a contract of indemnity; and 
a contract to that end with a person who has no insurable interest in the 
property or cannot sustain any pecuniary loss by injury thereto is a mere 
wager, contrary to public policy and void. 

Any person who has a legal or equitable interest in property, or is so related 
to it that an injury to it may cause him pecuniary loss, has an insurable 
interest therein. 

A judgment creditor has an insurable interest in the property of his debtor ; 
but he cannot recover from the insurer upon an injury thereto as for a loss 
to himself, unless he also shows that the judgment debtor has not sufticient 
property left out of which the judgment can be satisfied. 


While the insurer may be estopped to insist on conditions and _ restrictions 
contained in a policy issued with a knowledge of facts inconsistent there- 
with, neither party to a contract of insurance which is void, as being con- 
trary to public policy, is estopped to deny its legality. 


W. Scorr Brzsg, for the Plaintiff. 
Cyrus Dorn, for the Defendant. 


* Opinion filed March 28, 1883. From"Chicago Legal News. 
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Deapy, J. 

The plaintiff, a citizen of Oregon, brings this action against the 
defendant, a corporation formed under the laws of California and 
doing business in Oregon, to recover the sum of $900 with interest 
since March 1, 1882, on a policy of insurance for that amount, 
cainst loss by fire. 

The case was heard upon a demurrer to the complaint. The 
question argued was, had the plaintiff an insurable interest in the 


a 


property destroyed ? 

From the amended complaint it appears that on July 26, 1881, 
Aaron and Ben Lurch were partners under the name of “Lurch 
Brothers,” and as such, owned a lot in Cottage Grove, Lane County, 
Or., of the value of $100, together with a warehouse thereon of the 
value of $1,300 ; that on December 1, 1878, the plaintiff obtained a 
judgment against said firm, in the Circuit Court of the State, for 
said County, for the sum of $4,500, which judgment was duly dock- 
eted before said July 26, and thereafter was a lien thereon ; that on 
said last mentioned date the defendant in consideration of the pre- 
mium of $18.90, paid to it by plaintiff, insured him against loss or 
damage by fire, to said warehouse, for one year, in the sum of $900, 
and that on February 14, 1882, said warehouse was totally destroyed 
by fire, whereby the plaintiff was damaged $1,300. 

The complaint also states that on March 1, 1882, the proof of loss 
was furnished and the same adjusted at $900, and that the defend- 
ant at all the times mentioned well knew that the property was 
owned by “ Lurch Brothers,” and the nature of the plaintiff’s interest 
therein. 

A contract for insurance against fire with a person not having an 
insurable interest in the property, or subject of the insurance, is a 
mere wager, and considered void on grounds of public policy. Tor 
where the only interest that the assured has in the property is its 
destruction by fire, the transaction is a direct incentive to fraud and 
arson. 

A lawful contract of insurance against fire is, therefore, a contract 
of indemnity—an engagement to make good to the assured a pecun- 
iary loss sustained by him, on account of injury to the property in 
question. Therefore it is said that the assured must have an interest 
in the property insured, for otherwise he can suffer no loss thereby. 
Woods F. Ins., § 248 ; Rohrbach vs. Germania F. Ins. Co., 62 N. Y., 
52; Grevemeyer vs. The S. F. Ins. Co., 62 Penn. State, 340 ; 


= 9 


MeDonald vs. Adm. of Black, 20 Ohio, 191; Carter vs. The Hum- 
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boldt F. Ins. Co., 12 Iowa, 287; Godin et al. vs. London Assurance 
Co., 1 Burr., 489 ; Hancox vs. Fishing Ins. Co., 3 Sum., 134. 

But what is such an interest in the property is not altogether clear 
upon the authorities. 

In Hancox vs. Fishing Ins. Co., supra, 140, Mr. Justice Story says 
“that an insurance interest is sui generis, and peculiar in its texture 
and operation ;” and that “It sometimes exists where there is not 
any present property or jus in re, or jus ad rem.” In Rohrbach vs. 
Germania F’. Ins. Co., supra, 54, Folger, J., said this interest need not 
amount to a legal or equitable title to the property, but that “if 
there be a right in or against the property, which some court will 
enforce upon the property, a right so closely connected with it, and 
so much dependent for value upon the continued existence of it 
alone, as that a loss of the property will cause pecuniary damage to 
the holder of the right against it, he has an insurable interest.” 

Accordingly, it has been held that a person having a specific lien 
upon property as a security for a debt, such as a mechanic or mort- 
gagee, has an insurable interest therein, and that although he may 
also have the personal obligation of his debtor for the payment of 
the same. Carter vs. The Humboldt Fire Ins. Co., supra. And in 
Herkimer vs. Rice (27 N. Y., 163) it was held that the creditors of 
an insolvent estate had an insurable interest therein, upon the ground 
that the same was pledged by the law tothe payment of the debts of 
the deceased. See also comments on Ch. J. Denio’s opinion in this 
case by Folger, J., in Rohrbach vs. Germania F. Ins. Co., supra, 57. 

But no case has been found in which it was held that a jidgment 
creditor by reason simply of his lien on the judgment debtor’s prop- 
erty has an insurable interest therein. In Grevemeyer vs. the S. M. 
F. Ins. Co., supra, it was distinctly held that he had not. The deci- 
sion is placed on the ground that “a judgment is a general and not a 
specified lien. If there be personal property of the debtor, it is to 
be satisfied out of that. If there be not, then it is a lien on all his 
real estate without discrimination, and hence the plaintiff is not in- 
terested in the property as property, but only in the lien.” It does 
not appear from the report of the case whether the debtor had other 
property out of which the judgment might have been satisfied or 
not. 

In considering this question it ought not to be overlooked that 
insurance against loss, to the party insured, by fire, is a transaction 
intended and calculated to preserve and prompte the financial secu- 
rity and stability of the community, and therefore ought to be re- 
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garded with favor and upheld by the courts. On the other hand, a 
wagering policy by which the assured is to receive the insurance 
upon the destruction of the property, although he lost nothing there- 
by, the courts will not enforce. 

But in my judgment, whoever is in danger of loss by fire ought 
to be allowed to insure against it. Whenever it appears that the as- 
sured has a pecuniary interest in the preservation of the subject- 
matter of the insurance against injury by fire, he has such an interest 
therein or holds such a relation thereto, as gives him a right to protect 
himself by insurance. 

A judgment creditor, in Oregon, upon the docketing of his judg- 
ment, has a lien upon all the real property of the judgment debtor 
within the county, as a security for his debt. Or. Code, C. P., § 266. 
But such lien cannot be enforced, if sufficient personal property can 
be found to satisfy the judgment. Id., § 273. 

Under these circumstances if it appears that the debtor has no 
personal property and that his real property, with the combustible 
improvements thereon, is not more than sufficient to satisfy the judg- 
ment, I think the creditor ought to be regarded as having an insur- 
able interest. Although he has no legal or equitable title to, or in- 
terest in the property, he certainly sustains such a relation thereto 
that any injury to it would cause a corresponding loss to him ; and 
nothing more than this can be said of the right of a mortgagee, me- 
chanic, or even the legal owner to insure. In the corpus of the prop- 
erty insured he may have no interest or estate, but he has a pecun- 
iary in it8 preservation and may sustain a loss by its destruction. 
Springfield F. & M. Ins. Co. vs. Allen, 43 N. Y., 389, found, except 
the one in Grevemeyer vs. S. F. Ins. Co., supra. 

But when the judgment debtor has personal property out of which 
the judgment can be made, or when the real property upon which it 
is a lien is clearly more than sufficient for that purpose, is the judg- 
ment creditor thereby precluded from protecting himself by insur- 
ance against possible loss from injury to his security by fire? This 
is a question upon which no direct decision has been produced. But 
upon general principles I think the creditor has an insurable interest; 
that is, he sustains such a relation to the subject as gives him an in- 
terest in its preservation against fire. The law gives the judgment 
creditor a lien on his debtors’ real property as a security for his debt, 
and whatever may be its value as compared with the amount of the 
debt, if this value is chiefly or even partly owing to the buildings 
thereon, and is therefore liable to be depreciated by fire, the creditor 
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sustains such a relation to the property that he may insure against 
loss by this injury to his security. And the fact that the debtor has 
more or less personal property at the time is immaterial. When the 
creditor concludes to enforce his judgment this personal property 
may have been destroyed or disposed of. And so, if the real prop- 
erty to which the lien extends, and upon which the insurance is ef- 
fected, is then of much greater value than the debt, it may be of much 
less value before the creditor levies his execution upon it. And, if, 
in the meantime, it should be injured by fire he would sustain a loss 
which he ought to be allowed to protect himself against by insur- 
ance. 

But, nevertheless, the lien of a judgment creditor is a general and 
not a specific one. And, although, as we have seen, circumstances 
may, in particular cases, make it the same in effect as a specific lien, 
these are not to be presumed, but must be shown. 

The contract for insurance being one for indemnity only, it follows, 
that while the judgment creditor may insure himself against loss by 
injury from fire to the whole or any part of his security—the prop- 
erty upon which his judgment is a lien—yet before he can recover 
on such contract as for a loss sustained by the peril insured against, 
it must appear that at the time of the fire the amount of the judg- 
ment could not have otherwise been made on an execution against 
the property of the judgment debtor. If, notwithstanding the in- 
jury to the debtor’s property by fire, he has sufficient left, out of 
which the judgment may be made, the creditor has sustained no loss, 
and can recover nothing from the insurer. His contract was against 
loss to himself by fire, not his debtor. 

Now the complaint in this case is silent upon this point. True, it 
is alleged that the plaintiff sustained a loss by the burning of the 
warehouse. But as that conclusion does not necessarily follow from 
the premises, the allegation is not sufficient. The complaint should 
contain a statement of the facts showing the plaintiff's right to re- 
cover. And as his lien was prima facie a general one, on all the 
judgment debtor's real property, and not a specific one on this ware- 
house only, and was in effect conditioned on the debtor’s want of 
personal property to satisfy the judgment, the complaint ought to 
show how the plaintiff sustained a loss by the fire—as that the ware- 
house was all the property of the judgment debtor subject to execu- 
tion, or that what was left would not more than satisfy the remainder 
of the judgment. 

The plaintiff also contends that the defendant being well aware of 
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the nature of his interest in the property at the time he effected the 
insurance thereon, is now estopped to say that he had not an insur- 
able interest therein. 

Conditions and restrictions contained in a policy may be consid- 
ered waived by a knowledge, on the part of the insurer, of facts in- 
consistent therewith. In such case the insurer may be estopped to 
insist on the condition, as that no other insurance existed on the 
property. Wood on F. Ins., § 498. 

But a contract of insurance entered into contrary to law or public 
policy is simply void, and neither party to it is estopped from show- 
ing the fact. ‘“ Otherwise the public law and and policy would be at 
the mercy of individual interest and caprice.” Jn re Comstock, 3 
Saw., 228. If the plaintiff sustained no such relation to this property 
as entitled him to have it insured against injury by fire, his contract 
with the defendant to that effect was a mere wagering policy, and 
void, as being contrary to public policy. 

But in my judgment the plaintiff was entitled to insure the prop- 
erty—he had a pecuniary interest in its preservation, and might pro- 
tect himself against possible loss by its destruction. His was not a 
wagering policy, as his right to the insurance was conditioned, not 
simply on the destruction of the property, but also his loss thereby. 

However, his interest being that of a judgment creditor, an injury 
to the property of his debtor was not necessarily a loss to him. That 
depended upon the condition in which it left the debtor. If he still 
had sufficient property liable to an execution wherewith to satisfy the 
judgment, the creditor lost nothing by the fire. As happens every 
day he simply insured against a possible loss, which he was fortunate 
enough not to sustain. 

The demurrer is sustained. 





Baldwin et al. vs. State Ins. Co. 


SUPREME COURT OF IOWA. 


Appeal from Van Buren District Court. 


BALDWIN er at. 
vs. 
STATE INS. CO.* 


The policy was taken out by the son in his own name, who paid the premium, 
on property belonging to his father, who was financially embarrassed and 
thus sought to prevent the proceeds in case of loss from being garnished by 
creditors, 


Held, that the son having no insurable interest, could not recover in his own 
name. 


Held, that there was no mistake, and no ground for allowing a reformation of 
the contract by substituting the name of the father. 


Judgment affirmed. 


Action in equity to reform a policy of fire insurance, and enforce 
payment for a loss alleged to have occurred under it. The building 
which the policy purports to cover is described as being on the south- 
east quarter of section 2, township 70, Van Buren County. The 
building destroyed was on the southwest quarter of the section. The 
policy ran to the plaintiff, W. E. Baldwin. The building destroyed 
was owned, both at the time of the issuance of the policy and at the 
time of the loss, solely by the plaintiff E. T. Baldwin. The plaintiffs 
ask that the policy “be reformed so as to insure and cover the prop- 
erty and interest of the plaintiff E. T. Baldwin,” and “ that the plaint- 
iffs, or such one of them as may be entitled thereto, have judgment.” 
The court dismissed the plaintiffs’ petition, and they appeal. 


Stites & Beaman, for Appellants. 
Wricut, Cummins & Wriaut, for Appellee. 


* Opinion filed March 23, 1883, 
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Apams, J. 

Whether the plaintiffs were entitled to a reformation of the policy 
so far as the description of the property is concerned, we need not 
determine. The case will turn upon other questions. It appears to 
us that insuperable obstacles stand in the way of the recovery by 
either of the plaintiffs, and would, if the property destroyed had been 
described in the policy as the property insured. 

We proceed to inquire—First, whether E. T. Baldwin can recover. 
He certainly cannot unless by a reformation of the policy he can be 
made a party to it. Now, perhaps it would be sufficient to say that 
he does not specifically ask for such reformation. He does not, in- 
deed, show with any precision upon what theory he expe¢ts to re- 
cover. But, waiving this objection, we have still to determine 
whether the facts are such as to entitle him, by reformation of the 
policy, to be made a party to it. If he contracted for the insurance, 
and the intention was to insert his name in the policy as the insured, 
and by mistake the name of W. E. Baldwin was inserted, the way 
would seem to be clear to reform the policy by the insertion of E. 
'T. Baldwin’s name as the insured in the place of that of W. E. Bald- 
win, and to give E. T. Baldwin a right of recovery. But the evidence 
shows conclusively that W. E. Baldwin contracted for the insurance 
and paid for it, and that his name was purposely inserted in the pol- 
icy as the insured. There was never any understanding on the part 
of anyone that E. T. Baldwin’s name was to be inserted in the pol- 
icy. The policy was drawn precisely as the parties to it intended it 
should be, and, so far as E. T. Baldwin had anything to say about it, 
precisely as he intended it should be. The facts were, as shown con- 
clusively by the evidence, that E. T. Baldwin was financially embar- 
rassed, and apprehended that if the policy ran to him, his creditors, 
in case of loss, would by garnishment or otherwise reach the insur- 
ance and subject it to the payment of their claim. It was to obviate 
this difficulty that his son, W. E. Baldwin, caused the property to be 
insured in his own name, and paid the premium himself. If, now, 
we reform the policy so as to make it payable to E. T. Baldwin, we 
shall do so, not only in the absence of any mistake, but we shall make 
a coutract in behalf of E. T. Baldwin which both he and his co-plaint- 
iff took pains to avoid. It is manifest that to do so would be a most 
extraordinary exercise of equitable power, and for which the law af- 
fords no warrant. 

We come, then, to inquire whether W. E. Baldwin can recover. He 
certainly cannot recover for his own benefit, It is conceded that he 





1883. ] Baldwin et al. vs. State Ins. Co. = = 


did not suffer by the loss and has no beneficial interest in the policy 
Can he recover for the benefit of E. T. Baldwin? If we understand 
the plaintiffs, they maintain that he can. Their theory seems to be 
that contemporaneousiy with the issuance of the policy the parties 
to it and KE. T. Baldwin entered into a parol agreement whereby the 
policy was in effect to be deemed to be issued for the benefit of E. 
T. Baldwin, and payable in case of loss to W. E. Baldwin, for E. T. 
Baldwin’s use. To this position we think it sufficient to say that the 
policy by express terms limits the right of recovery thereunder to 
W. E. Baldwin’s interest in the property. We cannot give it the ef- 
fect contended for without first so reforming it as to eliminate this 
provision ; and there is neither allegation nor proof that the provi- 
sion was inserted by mistake. The most that can be said is that the 
parties purposely stipulated in writing that the right of recovery 
should be so limited, and by parol that it should not be so limited, 
and that the plaintiffs supposed that the parol agreement could be 
set up in equity in contravention of the written one. But this is not 
such mistake as a court of equity can relieve against. 

Equally fatal to the plaintiffs’ position is another fact. The parol 
agreement set up in contravention of the unmistakable terms of the 
policy, if made, was made by the agent of the company who took 
the application, and it is shown by undisputed evidence that he had 
no authority to make any agreement whatever. The authorities 
cited by the plaintiffs for the purpose of showing that even such 
agent, when he undertakes to fill an application, is responsible for its 
correctness if true answers are given by the applicant, are not in 
point. 


We think that the plaintiffs’ petition was properly dismissed. 
Affirmed. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF KENTUCKY. 


R. K. WILLIAMS 
vs. 


BUFFALO GERMAN INS. CO.* 


The insured had purchased a fee-simple title, and held a title bond for the con- 
veyance of the title from the vendor, whose title was imperfect by reason of 
a reversionary interest of one seventh, belonging to another party. Buta 
chancery suit was pending to perfect the title. The policy described the 
property as ‘his two-story, etc.” 


Held, That the existence of an outstanding note, given in part for the pur- 
chase, and the absence of a title deed, were not facts necessarily material to 
the risk. 


Held, That the fact that the vendor had only a life interest and six sevenths 
of the remainder did not prevent the insured from being a sole and uncon- 
ditional owner within the meaning of the policy. 


Held, That the question whether the defect in the title was material to the 
risk should have been submitted to the jury. 


Yetser & Moss, for Plaintiff. 
Gitpert & Rexp, for Defendant. 


Barr, J. 

I gave the instructions for plaintiff on the trial of this case, and I 
am glad a motion for a new trial has been entered, as it gives an op- 
portunity for the examination of the authorities, and a more mature 
consideration of the questions upon which the case turned. The ma- 
terial facts are not in controversy, and if I remember them, they are 
briefly these :— 

The previously written application for insurance was made by 

*Opinion filed February 19, 1883, 





1883. ] Williams vs. Buffalo German Ins. Co. 375 


plaintiff, and at the time he insured he was in possession of the prop- 
erty insured, claiming the absolute ownership thereof. He had pur- 
chased a fee-simple title, and held a title bond for a conveyance of a 
fee simple with covenant of warranty. There was an outstanding 
purchase note which he owed at the time of the insurance and at the 
time of the loss. At this time there was a defect in the title of the 
vendor, Mrs. Perkins. She had a life estate in the property, and had 
obtained from her children their interest, except one of them, who 
held an undivided one seventh in the remainder after the death of 
Mrs. Perk'ns. There was pending in the McCracken Circuit Court 
a chancery suit at the time this insurance was obtained. Williams 
was a party to this litigation, and its object was to perfect Mrs. Per- 
kins’ title so that he (Williams) might obtain from her a perfect title. 

The policy describes the property insured as plaintiff, “His two- 
story frame dwelling-house,” etc. There was no other statement as 
to title or ownership, and as the policy provides that the assured, by 
the acceptance of the policy, warrants that he, among other things, 
has not “omitted to state to the company any information mate- 
rial to the risk,” the learned counsel insists that the omission to 
state to the company the outstanding vendor’s note, and that he 
only held under a title bond, was and is fatal to his contract of 
insurance. The outstanding note, and the fact that plaintiff's title 
was evidenced by a title bond instead of a deed, were not material 
to the risk, since the loss to the assured would have been equally 
as great as if his title had been a legal instead of an equitable 
one, and the note had been paid instead of being unpaid. It will 
be observed that the assured was not asked as to the evidence of 
his title, nor did he warrant against incumbrances. In regard to 
the defect of title, the outstanding one-seventh interest in the re- 
mainder, which the assured had notice of, I will consider under the 
next defense which the learned counsel still insists should have been 
sustained. 

There is a provision of the policy which records that it shall be- 
come void unless consent in writing is indorsed by the company in 
each of the following instances, viz. :— 

“If the assured is not the sole and unconditional owner of the 
property, or if any change take place in the title, interest, location or 
possession of the property, whether by sale, transfer or conveyance, 
in whole or in part, or by legal process, or by judicial decree, or if 
the title or possession be now or shall hereafter become involved in 
litigation.” 
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This is rather awkwardly expressed, but I presume the reasoning 
is that if the assured is not sole and unconditional owner of the prop- 
erty insured, or if the title or possession of it is involved, or shall 
thereafter become involved, in litigation, it must be consented to, 
and consent indorsed in writing by the company. I am inclined 
to the opinion that this does not require the assured to guarantee 
his title, but only requires that he holds claiming a sole and un- 
conditional ownership. If this is not the correct construction, then 
everyone accepting such a policy thereby warrants his title to be 
perfect. 

Those who insure against fire and other losses are interested in 
knowing who is in possession of the property insured, and upon 
whom the loss would principally fall if there were no insurance, and 
hence are interested in knowing whether the assured is holding as a 
sole and unconditional owner. The character of his possession and 
holding is the matter of interest to the insurer, and not his paper — 
title. 

We should give a reasonable construction to the language of the 
contract, and in ascertaining what is a reasonable construction, the 
purpose and object of the contract should be considered. 

The plaintiff had purchased a sole and unconditional ownership, 
and was in possession under that purchase. 

The fact that his vendor, although claiming a fee-simple title, had 
in law only a life estate and six sevenths of the remainder, does not, 
I think, prevent plaintiff from being the sole and unconditional own- 
er of the property within the meaning of this provision of the policy. 
Ifthe assured are expected not only to state the extent of their interest 
in the property sought to be insured, but to guarantee a perfect title 
under penalty of losing the benefit of their insurance, the language 
should be clear and explicit, so that the assured may understand it. 

The authorities are in some conflict upon this subject :— 

The Supreme Court, in Ins. Co. vs. Haran, 5 Otto, 245, held that 
an outstanding lease for ten years was not a violation of an agree- 
mant that the assured had the “ entire, unconditional and sole owner- 

’ ship of the property.” 

In Hough vs. City Fire Co., 29 Com’r, 10, the court held that the 
word “absolute” in such a provision in the policy was synonymous 
with “vested.” In that case the policy provided that “ if the interest 
in the property to be insured be a leasehold interest, or other inter- 
est not absolute, it must be so represented to the company and ex- 
pressed in the policy in writing, otherwise the insurance shall be 
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void,” and the facts were that the assured was in possession under a 
parol agreement to purchase. The assured recovered for his loss. 
In Wineland vs. Security Ins. Co., 53 Red., Maryland, 276, the policy 
provided that if the assured was not “the sole and absolute owner of 
the land on which the building should stand by atitle infee simple,” the 
same should be stated and indorsed in writing, else the policy would 
be void.” The assured had entered under a parol gift from his un- 
cle, who was the fee-simple owner, and had made improvements 
thereon, and the court held he could not recover. Much stress was 
laid upon the words “ by a title in fee simple.” 

In American Basket Co. vs. Farmville Ins. Co., 3 Hughes, 251, the 
assured had only an equitable fee, and it had been stated in the ap- 
plication that the title was in the assured; still a recovery was had, 
although the policy, like the one at bar, required the assured to be 
the “entire, unqualified and sole owner.” In Washington Mills Ins. Co. 
vs. Commercial Fire Ins. Co., 13 Fed. Reporter, 646, the policy pro- 
vided that “if the interest of the assured in the property be any 
other than the entire, unconditional and sole ownership of the prop- 
erty for the use and benefit of the assured, or if the buildings insured 
stand on leased ground, it must be so represented to the company, 
or so expressed in the written part of the policy, otherwise the policy 
shall be void.” 

The land had been sold by the assured before obtaining the policy, 
but in the conveyance the assured had reserved the right to remove 
the buildings within a certain time, and if not removed within that 
time, they would be the purchaser’s. These buildings were insured 
during the time within which assured could remove them. Held, he 
could recover for the loss of the buildings. 

In Waller vs. Northern Assurance Co., 10 Fed. Rep., 233, the pol- 
icy provided as in Washington Mills Ins. Co., supra, and the finding 
of the jury was that the assured was simply a mortgagee with a debt 
of $5,000, and that the property insured was worth $8,000 or $9,000. 
The assured held by an absolute, unconditional title, although, in 
fact, he was only a mortgagee. The court held that there could be 
no recovery, because the assured’s true interest was material to the 
risk, and should have been communicated to the insurer. 

In Rumsey vs. Phoenix Ins. Co., 1 Fed. Rep., 396, the provisions of 
the policy were like those in the policy sued on, and the court uses 
this very pertinent language to the case at bar: “A party in pos- 
session of insured premises under a valid subsisting contract of 
purchase is equitable owner, and has an insurable interest, al- 
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though he has not paid the whole consideration money. He is 
not guilty of a misrepresentation if he represents the house as his 
when he applies for insurance, and there is no breach of warranty 
if the house is described as his dwelling-house in the policy. The 
statement and the state of facts are consistent with each other; 
there is no misrepresentation, because an intent to deceive cannot 
be inferred; there is no breach of warranty, because the repre- 
sentation is true in substance.” It is insisted that the plaintiff's title 
was, at the time of the insurance, involved in “ litigation,” therefore 
he should not recover. 

There was a litigation in which plaintiff was endeavoring to perfect 
his title, but the outstanding one-seventh interest could not have 
been recovered from him, as that interest did not accrue until the 
death of the mother, who was plaintiff's vendor. The chief purpose 
of the chancery suit was to have the property which plaintiff ex- 
changed for the property insured take the place of that property. 
“Involved in litigation,” because in this connection such a litigation 
as there could be a recovery of the assured title in part or in whole. 
I do [not] mean that the litigation should show that there would be 
a recovery against the assured, but only that the litigation should be 
of such a character as that there might be some recovery against 
him. Thus, to illustrate, suppose a party held by a title bond, and 
was entitled to a deed, and was suing to get the legal title 
out of heirs or others, and the suit was of such a character 
that in no event could there be a recovery against such a 
party, this would not be a litigation involving the title of such 
party within the meaning of this policy. In this case the daugh- 
ter of Mrs. Perkins could in no event have recovered of Williams 
anything, because her interest was that of a remainderman, sub- 
ject to a prior life estate, which was owned by Williams. 

The views indicated on the trial, after a careful consideration, are 
still adhered to, but I am inclined to think error was committed bya 
peremptory instruction to the jury to find for plaintiff. 

cHt:may be that the jury would have found that this defect in the 
title and interest of plaintiff was a fact material to the risk, and as 
plaintiff knew of it, he should have communicated it to the defend- 
ant. This question should have been left to the jury. 

I shall, therefore, grant defendant a new trial, and it is so ordered, 
the costs will follow the final result. 
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SUPREME COURT OF CONNECTICUT. 


January Term, 1883. 


CHARLES S. DANIELS 
vs. 


EQUITABLE FIRE INS. CO. 


Failure to furnish a magistrate’s certificate concerning the loss in compliance 
with the terms of the policy is fatal to a recovery unless waived. 


The mere failure of the agent through whom the proofs were sent to mention 
the omission, and the refusal of the company to pay where the grounds of 
the refusal are not apparent in the absence of any evidence of concealment 
of anything from the insured by the company, are not prima facie evidence 
of a waiver of the certificate. 


The use of a stove in the finishing-room of a factory where there was frequent- 
ly a large quantity of inflammable naphtha gas, in the face of a distinct 
prohibition against the use of fire in the building, and of an increase of 
risk, is fatal to recovery on the policy. 


CarPENTER, J. 

Action on a fire insurance policy; plaintiff non-suited; motion to 
set aside the non-suit refused; and a motion in error. 

The policy provides that in case of loss the insured “ shall produce 
a certificate under the hand and seal of a magistrate or notary pub- 
lic (nearest the place of the fire, and not concerned in the loss as a 
creditor or otherwise, nor related to the assured), stating that he has 
examined the circumstances attending the loss, knows the character 
and circumstances of the assured, and verily believes that the assured 
has, without fraud, sustained loss on the property insured to the 
amount which such magistrate or notary public shall certify.” 

The proofs of loss contain no such certificate, and no such certifi- 
cate was ever, in fact, procured and furnished to the defendant. 
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That omission of itself justifies the non-suit unless the plaintiff is 
right in his claim that there was a waiver. In support of that claim, 
the plaintiff calls attention to these circumstances :— 

1. That proofs were made out and given to Chapman, the agent of 
the company, and that no objection was made on account of the 
omission. 

2. That the defendant refused to pay on other grounds. 

3. That the defendant had the proofs in its possession for nearly 
two years, and carefully concealed from Bray, the insured, the ab- 
sence of such a certificate. 

In regard to these : 

First. There is no evidence that Chapman knew of the omission. 
It does not appear that he did anything more than to transmit the 
proofs to the company; and if he did know, there was no evidence 
that he was agent for any such purpose, or that he was in any way 
authorized to waive the production of such a certificate. 

Second. It does not appear on what grounds the company refused 
to pay. It is consistent with all the facts proved that the company 
refused to pay, for the reason that no such certificate was produced. 

Third. It does not appear that the company concealed anything 
from Bray. Moreover, the production of the certificate was a condi- 
tion precedent to the plaintiff's right to recover. He knew that such 
a certificate was required, and that it had not been furnished. 

These circumstances, therefore, singly or collectively, do not fur- 
nish prima facie evidence of a waiver. 

The policy provides, among other things, that “if the above-men- 
tioned premises shall be occupied or used so as to increase the risk, 
* * * or the risk be increased by the erection or occupation of 
neighboring buildings, or by any means whatever within the control 
of the assured, without the assent of this company indorsed hereon, 
* * * then and in every such case this policy shall be void.” 

The same clause in the policy also prohibits the use of naphtha, 
but another clause provides, in writing: ‘The assured has permis- 
sion to use naphtha in his business, but fire or lights are not permit- 
ted in the building, except a small stove in office.” 

The evidence discloses that some time after the policy issued 
an eighteen-inch cylinder stove was placed and used in the finishing- 
room in the building, in which there was usually or frequently a large 
quantity of inflammable naphtha gas. No argument is required to 
show that such a use of the building increased the risk. 

Upon the plaintiff's own showing, therefore, he wholly failed to 
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produce an essential piece of evidence, and did prove, affirmatively, 
a fact which conclusively defeats his right to recover. There being 
no proof that the company assented to it as the contract requires. 
There is no error. 
In this opinion the other judges concurred. 


SUPREME COURT OF MISSISSIPPI. 


Appeal from Circuit Court of Hinds County 


HOME INS. CO., Appellant, 
Us. 
W. B. SORSBY, Use Erco., Appellee. 
HANOVER FIRE INS. CO. 
Us. 
SAME. 
L. & L. & G. INS. CO. 
US. 


SAME. 


Where the title was denied to be in plaintiff in a special plea which was re- 
plied to, and the replication demurred to and the demurrer was overruled, 
the defendants cannot complain of the action on the demurrer, where 
the defense was wholly on other grounds on the trial. 

The receipt of proofs, without notification of defects, was a waiver of such 
defects. 

The adjusters, after examination, offered to settle on a basis which was re- 
jected. The insured then forwarded proofs of loss which were fatally de- 
fective, and he was notified of their defects, but did nothing more. 

Held, that there was no waiver of sufficient proofs. 

Denial of liability wholly on other grounds is a waiver of insufficient proofs. 

The policy provided that consent to other insurance must be indorsed upon it. 
It was claimed that the agent was notified when it was taken out that 
other insurance would be obtained and afterwards that it had been ob- 
tained. The agent wasa mere solicitor, not authorized to issue or alter 
policies, and his limited powers were known to the insured. 


Held, that the consent of the agent was not a waiver of the policy require- 
ment. 


* Decision rendered Nov. 6, 1882. The case will be reported in the sixtieth volume of Mis- 
sissippi Reports, 
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T. J. and F. A. R. Warton, Jackson, Miss., for Appellants. 


“The assured shall forthwith give notice of said loss to the com- 
pany through its general agent in the city of New York, and as soon 
after as possible render a particular account of such loss, signed and 
sworn to by them, stating whether any and what other insurance has 
been made on the same property, giving copies of the written por- 
tions of all policies thereon, the actual value of the property, their 
interests therein, for what purpose and by whom the building in- 
sured, or containing the property insured, and the several parts 
thereof, were used, when and how the fire originated, and shall also 
produce a certificate under the hand and seal of a magistrate, 
notary public and commissioner of deeds nearest to the place of 
the fire, not concerned in the loss as a creditor or otherwise, nor re- 
lated to the assured, stating that he has examined the circumstances 
attending the loss, knows the character and circumstances of the as- 
sured, and verily believes that the assured has, without fraud, sus- 
tained loss on the property insured to the amount which such mag- 
istrate, notary public or commissioner of deeds shall certify.” * * * 
* And until such proofs, declarations and certificates are produced, 
and examinations and appraisals permitted, the loss shall not be 
payable.” 

It also contains the following conditions:— 


‘It is further understood and made part of this contract that the 
agent of this company has no authority to waive, modify or strike 
from the policy any of its printed conditions.” (The clause just 
quoted in reference to furnishing “ proofs of loss” is a printed con- 
dition.) “This policy is made and accepted upon the above ex- 
press conditions,” ete. 


The certificate of the magistrate is fatally defective. It does not 
state that he, Childs, was the “ nearest magistrate to the place of the 
fire;” it does not state that he was “not concerned in the loss, as a 
creditor or otherwise, nor related to the assured.” It does not state 
that “he has examined the circumstances attending the loss,” but 
instead of adding—as required by the condition of the policy— 
“knows the character and circumstances of the assured, and verily 
believes that the assured has, without fraud, sustained loss on the 
property to the amount which such magistrate shall certify,” he says 
immediately after the words “has examined the circumstances at- 
tending the loss —” “am clear in the belief he had no complicity in 
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the loss.” He does not certify the amount of loss sustained. He 
does say he cannot “ approximate the loss sustained.” This does not 
fulfill the requirement of the above condition. Even if he could 
only give a conjecture, or a guess at the amount, after stating the 
reasons why he could not furnish a more satisfactory estimate—on 
account of the destruction of the books and accounts, the defendant 
was entitled to that. 

‘An account of loss and certificate which does not state the nature 
and value of the interest of the assured, though they state that the 
entire property was destroyed, and though the value of the proper- 
ty was stated in the application, which was expressly made part of 
the policy, are insufficient to bind the company, because the parties 
to the contract themselves, by an express stipulation made the ren- 
dition of such an account and certificate essential pre-requisites to 
the right to recover any part of the imsurance. 2 Gray, R., 480; 2 
Greenleaf Ev., p. 443, note 1; 6 Term R., 710; 8 Cushing R., 393; 
Marsh on Insurance (2d ed.), p. 807-811. 

“ Proofs of loss” must be in the form called for by the conditions 
of the policy. 5 Minn. R., 492; 8 Kansas R., 9; 1 Sumner R., 434; 
32 Ill. R., 221; 59 ib., 123; Abbot’s Gen. Ev., 482. 

The burden of proving that they are in that form, or that the in- 
surance company waived compliance with the requirement of the 
policy, rests on the plaintiff, the assured. And all such stipulations 
and conditions, forming parts of the contract, are to be strictly—in- 
deed, literally—construed. 13 Ill. R., 89; 31 Maine R., 219; 6 Casey, 
314-332; Bliss, 435, sec. 227; May on Insurance, 460-564. 

In the construction of policies there is but one safe rule, and that 
is to take the contract as written, subtracting nothing therefrom and 
adding nothing thereto; there is no substantial compliance with its 
terms, except an exact compliance. 16 Peters, 495; 11 Cushing, 265; 
6 Gray, 169; 12 Cushing R., 144, 150; 36 Barb. R., 372; 22 New 
York, 402. 

A defect in the certificate is not waived by the company receiving 
it without objection, nor by adopting a resolution that the com- 
pany will not pay the claim made by the plaintiff, or any part there- 
of, believing that it is founded in an attempt to defraud the com- 
pany. Citing as leading cases, 6 Term. R., 710; 2 Peters R., 25; 7 
Cow. R., 462, and quoting approvingly from the above case. 

“In cases of this kind great strictness is required, and plaintiff 
cannot recover without a literal compliance with the conditions,” re- 
erring to 2 H. BL. R., 577, n (a); Marsh on Insurance, 808-9. 
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It would have been sufficient on the part of the appellant to 
notify him that his “ proofs were insufficient.” It was not the duty 
of the appellant to make them up for him. Flanders on Fire Insur- 
ance, p. 48, 543; 8 Bosworth R., 495. 

The rule that the company waives objections to defects in “proofs” 
if it does not specify its intention to rely on such objections; and es- 
pecially, if instead of doing so, it asserts a distinct ground of defense, 
or only generally denies its liability, rests upon the tendency of sucha 
course to mislead the insured, and when a company tells an insured 
party that his papers are not “ proofs” and refer him to the policy, 
the company will not be held to have waived defects in such 
“ proofs” because they did not go further and specify them, nor be- 
sause it did not take other objections. 8 Bosworth R., 495. 

A defect in the certificate is not waived by receiving it without ob- 
jection, nor by adopting a resolution that the company will not pay 
the demand made by the plaintiff, or any part of it, believing that it 
is founded in an attempt to defraud the company. 1 Green (New 
Jersey) R., 110. 

The stipulation of the policy requiring certificate of a magistrate 
is a condition precedent to a recovery of any loss, and if certificate 
is furnished in which a knowledge and belief as to the “ amount” of 
loss is omitted, it is insufficient. 1 Stuart (Lower Canada), 354; 
Leadbetter vs. Adtna Ins. Co., 13 Maine R. 

If the assured, in an action on the policy, fails to show that he 
furnished the “ proofs” required by the policy, or that the company 
waived them, he cannot recover. 9 Md. R., 1; Great Western Ins. 
Co. vs. Staaden, 26 Ill. R., 362; Leadbetter vs. tna Ins. Co., 13 
Maine R., 267; Dawes vs. North River Ins. Co., 7 Cowen R. 
465; Protection Ins. Co. vs. Pherson, 5th Ind. R., 417; Columbia 
Ins. Co. vs. Lawrence, 2 Peters R., 49; Wood on Fire Insurance, 

see. 415. 

Equally strict is the rule as to certificate of nearest J. P., 
where two reside near the fire. 13 Maine R., 265; 12 Wend. 
R., 452; 16 id. 385, 391, 401; Wood on Fire Insurance, sec. 416, 
p- 713; 66 Pa. St. R., 9; 5 American R., 318; Battaille vs. 
Merchants’ Ins. Co. of N. O., 3 Rob., La., 384; Wellcome vs. Peo- 
ple’s Equitable Mut. Fire Ins. Co., 2 Gray (Mass.), 480; Spring Gar- 
den Mut. Ins. Co. vs. Evans, 9 Md., 1; Blakely vs. Phoenix Ins. Co., 
20 Wisconsin, 205; Lycoming Co. Ins. Co. vs. Updegraff, 40 Penn. 
St., 311; Langel vs. Mutual Ins. Co., 17 U. C. Q. B., 524. 

To constitute a waiver of proofs there must be some official act 
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or declaration of the company during the currency of the time dis- 
pensing with it, something from which the assured might reasonably 
infer that the company did not mean to insist upon it. Mere silence 
is not enough where the defects of the statement sent are not 
formal, but so substantial that it cannot be regarded as a statement 
at all. Beatty vs. Lycoming Mut. Ins. Co., 66 Pa. St. R., 9. 


Nueent & McWiur, J. A. Brown, R. SHorweit and Sueiton & 
Suetron, Jackson, Miss., for Appellee. 


Per Curiam. 

These three cases were argued and submitted together, and have 
been thus considered. 

In each there was a special plea in bar denying the title of both 
the nominal plaintiff and the usee, because of an alleged transfer by 
Sorsby of the policy of insurance. This plea was replied to, and the 
replication was demurred to, and the demurrer was overruled, and 
the defendant pleaded a general denial of the declaration. As the 
matter of the special plea was available under the general issue, the 
appellants were not prejudiced by the overruling of the demurrer to 
the replieation. Green vs. McCarroll, 24 Miss., 427. 

On the trial the appellants did not defend on the ground that the 
title of the policies was not in the plaintiff, but on other grounds. 
They cannot now successfully complain of the action on the demur- 
rer to the replication to the special plea. 

The Liverpool, London and Globe Insurance Compary denied its 
liability only on the ground of the failure of the insured to furnish it 
“ proofs of loss,” as required by the policy. Its receipt from the in- 
sured of what he submitted as proofs of loss, and its failure to notify 
him of any objection to them, was a waiver of all defects in them. 
Wood on Fire Ins., p. 716. 

The defense made on the trial by the Hanover Fire Ins. Co. was 
the failure of the insured to make the required proofs of loss. The 
facts are, that on the 18th of January, 1881, the insured forwarded 
by mail to the general agent of the company, as “ proofs of loss,” 
certain papers. They reached the agent, who promptly wrote the in- 
sured, calling his attention to their insufficiency, and referring him 
to the conditions of his policy as indicating the proofs required. 
The insured did nothing more. The proofs of loss sent forward by 
the insured were fatally defective. It is claimed that the defects 
were waived by the insurer. The facts relied on to sustain this claim 
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are that the adjusters of the insurer proceeded to the place of the 
fire, examined the insured under oath in pursuance of a provision in 
the policy, and offered to settle with him on the basis of a loss to the 
amount of $10,000. There was nothing in this to dispense with the 
required proofs of loss, nor did the insured so understand. He was 
not misled in any way by what occurred, and did not consider 
that he was relieved from his obligation to make the proofs of 
loss which the policy stipulated for. It was after all this that he 
prepared and sent forward his proofs of loss, which were pro- 
nounced defective by the general agent of the company. On being 
notified of this, it devolved on him to make such proofs of loss 
as the policy required, and having failed to do it, no recovery 
can be had on the policy. It is not true that investigation of the 
circumstances of a loss, and an effort to agree with the insured as 
to the amount of his loss will of itself constitute a waiver of proofs 
of loss. The company is not to be prejudiced in its defense be- 
cause its agent promptly went to the scene of the fire, and pursued 
every allowable method of investigation of the loss, and tried ineffect- 
ually to come to an understanding with the insured. This would 
be to punish for an effort to perform duty. 

The Home Insurance Company defended because of insufficient 
proofs of loss, and because of other insurance without its consent in- 
dorsed on its policy. It waived all objection to proofs of loss, by 
denying its liability on the other ground of defense stated. 

The policy it issued contained a condition in these words, viz. : 
“Tf the assured shall have or shall hereafter make any other insur- 
ance on the property hereby insured, or any part thereof, without the 
consent of the company written hereon * * * this policy shall 
be void.” The policy issued by this company bears date the 9th day 
of October, 1880. On the 25th of October, 1880, the Hanover Insur- 
ance Company issued to the insured a policy on the same property 
for $3,700, without the consent of the Home Insurance Com- 
pany indorsed as provided. The insured claims that the re- 
quirement of this consent was waived by the fact that when he made 
his application for insurance by the Home Ins. Co., he told Bracy, 
the agent, that he intended to take out a policy for $3,700 in some 
other company, to which Bracy consented, and that he afterwards 
told Bracy he had taken out the policy in the Hanover Fire Ins. Co., 
and Bracy said it was all right. Bracy was a mere solicitor of risks 
for the insurers, at Terry, and had no authority except to forward to 
the managers at Atlanta, Ga., applications for risks, for their ap- 
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proval, and if the risk was taken and a policy was sent to him, to de- 
liver it to the insured and collect the premium. It was not within 
his real or apparent authority to make contracts for the company. 
He was not authorized to issue policies or alter the terms of those 
issued by the company. His information of Sorsby’s purpose to ob- 
tain other insurance was not imputable to the company, and his ex- 
press consent to it did not in any way affect the company. The 
announcement by Sorsby of his purpose to obtain other insurance 
related to the future. He might or might not do so. 

It was a proper assumption that, if he should carry into effect his 
declared purpose, he would conform to the requirement of the policy 
of the Home Ins. Co. Sorsby knew the sort of agent he was dealing 
with. The circumstances of the transaction fully admonished him 
of the limited nature of the power of Bracy as the representative 
of the company. The policy he obtained from the Hanover Com- 
pany was issued sixteen days after that issued by the Home. The 
policy issued by the Home expressly declared that its written con- 
sent indorsed thereon was necessary to prevent a forfeiture by 
other insurance on the same property, and plainly informed the 
insured that no agent or sub-agent could vary the contract. It is 
incredible that Sorsby was misled into the belief that his declara- 
tion to Bracy of his purpose to effect other insurance amounted 
to a waiver of the condition in the policy issued by the Home, 
and, if he was so misled, it was his misfortune, for there was 
nothing in the circumstances to produce that effect. 

The policy issued by the Home Insurance Company was avoided 
by the subsequent insurance on the same property without the con- 
sent of the insurers. 

There is no error in the record of the case of the Liverpool, Lon- 
don & Globe Ins. Co., and the judgment in that case is affirmed. 

The judgments in the other two cases are reversed, and the cases 
remanded for a new trial. 

To be reported. 
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COURT OF APPEALS OF MARYLAND. 


OctoserR Term, 1881. 


Appeal from the Circuit Court for Allegheny County. 


JOSEPH CARLIN, vse or rHz Szconp Nartionat Bang, 
oF, CUMBERLAND, 


vs. 
WESTERN ASSURANCE CO., or Toronto, Canapa.* 


A fire insurance policy issued to the appellant by the appellee, described the 
erty insured ‘as his steam flour-mill fixtures or machinery, viz.: Mid- 
ing purifier, belting and machinery to run the same (and other specified 
articles), all contained in a two-story frame, shingle-roof building, with 
stone basement, situate well detached in Frostburg, Md.”’ The policy con- 
tained a provision that, ‘‘if it (the premises mentioned) be a manufactur- 
ing establishment running in whole or in part over, or extra time, or run- 
ning at night; * * * or if in said premises there be kept gunpowder, fire- 
works, nitro-glycerine, phosphorus, saltpetre, nitrate of soda, petroleum, 
naphtha, gasoline, benzine or benzine varnish, or there should be kept or 
used therein camphene, spirit-gas or any burning-tluid, or any chemical 
oils without written permission in this policy (excepting the use of refined 
coal oil, kerosene or other carbon oil for lights, if the same is drawn and 
the lamps filled by daylight), then, and in every such case, this policy shall 
become void.” It was also provided that the appellee’s agent had no 
authority to waive, modify or strike from the policy any of its printed or 
written conditions or restrictions, except by a distinct specific agreement 
clearly expressed and indorsed on the policy. Outside and standing against 
the building described as that containing the machinery insured was a 
small structure, in which were placed the engine and boiler which supplied 
the power for running the mill. This structure was but one story, of the 
height of the stone basement of the other, and having a shed roof. The 
engine and boiler were not included in the machinery covered by the policy, 
nor any articles contained in the engine house. About midnight of the 13th 
of June, 1878, both buildings, with all their contents, were destroyed by fire. 
The cause of this fire, which originated in the main building, on the oppo- 
site side from the engine room, was unknown. It appeared that the mill, 


* Decision rendered February 3, 1882. From 17 Md. Rep. 
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in which was the machinery, was sometimes run at night between the dates 
of issuing the policy and the fire, but not the night on which the fire oc- 
curred; that when the mill wasrun at night, the appellant used for lights 
lard oil and candles, the appellant filling his lamps at night, as occasion 
required, when the mill was run at night; that the appellant used petro- 
leum, a natural lubricating vil, as was shown, for the purpose of oiling the 
machinery of the mill, which he bought in quantities not exceeding one 
barrel at a time, and that this oil was kept in such barrel in the engine 
room. In an action to recover on the policy, it was held :— 


First. That it being a condition of the policies that no parol evidence should 
be allowed to modify its conditions or restrictions, no evidence of the agent 
as to verbal understanding was admissible, but that the instrument should 
speak for itself. 

Second. That the mill was a ‘manufacturing establishment,” within the 
meaning of the policy. 

Third. That none of the lights used in the mill came within the specification 
of articles forbidden for that purpose by the policy, and that, consequently, 
it was immaterial whether the lamps were filled by daylight or not. 


Fourth. That the barrel of petroleum was not kept on the premises described 
in the policy, and that had it appeared from the policy that the engine 
room was included in the ‘ premises” the keeping of the petroleum 
therein, if shown that. it was used for the purpose of oiling the machin- 
ery, would not vitiate the policy. 


The case is stated in the opinion of the court. 
Exceptions. 


At the trial, after the evidence stated in the opinion was in, and 
after exception to the proffer of evidence stated in the opinion, the 
plaintiff offered four prayers ; the second is stated in the opinion ; 
the first and fourth need not be set forth. The third is as follows:— 

That if the jury believe from the evidence that the defendant is- 
sued the policy in proof, and the property therein mentioned was 
destroyed by fire, the notice and preliminary proof given, as set 
forth in the first prayer; and if they further find that the said Joseph 
Carlin had at times, in the engine room adjoining said mill, a quantity 
of lubricating oil, known as petroleum, not exceeding at any one 
time one barrel, for the purpose of greasing the machinery in said 
mill; and if they further find that said engine room was built of 
stone wall all round said room, with a shed roof on said wall, and 
that said engine room was not in said building in which the property 
insured by said policy was located, then there is nothing in said pol- 
icy to preclude the plaintiff from recovering, in consequence alone 
of said lubricating oil being kept in said engine room, if they find 
said engine room to be situated as kereinbefore stated. 

The defendant offered five prayers, the first not being excepted to 
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by plaintiff, is not before this court; the fifth need not be stated; the 
others are as follows:— 


2. That if the jury find there was a barrel jof oil kept or used 
in the premises where the insured property was situated, at any 
time between the date of the policy and the fire, and that said oil 
was petroleum, or any chemical oil, except refined coal, kerosene or 
other carbon oil for lights, then the plaintiff cannot recover. 

3. That if the jury find that the plaintiff from time to time, be- 
tween the date of the policy and the fire, kept and used in the 
premises containing the property insured, and burning-fluids for 
lights, other than refined coal, kerosene or other carbon oils, and 
drew the same and filled the lamps therewith at night, then their 
verdict must be for the defendant. 

4. That if the jury find that the plaintiff, Carlin, at any time be- 
tween the date of the policy and the fire, kept or used in the 
premises containing the property insured, any burning-fluid except 
refined coal, kerosene or other carbon oil for lights, then their ver- 
» dict must be for the defendant. 


The court (Pearre and Matter, JJ.), granted the first and fourth, 
and rejected the second and third prayers of the plaintiff, and 
granted the five prayers of the defendant; to the rejection of the 
second and third prayers of the plaintiff, and granting of the sec- 
ond, third, fourth and fifth prayers of the defendant, the plaintiff 
excepted. The verdict and judgment being for the defendant, the 
plaintiff appealed. 


The cause was argued before Barrot, C. J., Rosrnson, Rircuie and 
Maaruper, JJ. 


Grorce Hawxsins Wiis, for Appellant. 


The written part of a policy controls all repugnant conditions. 
Wood on Fire Insurance, 139, note 149. 

A steam engine and its machinery being insured, lubricating oil 
was essential and to be permitted, and any repugnant printed con- 
dition void. If there for any other purpose, it might be a different 
question, but it was an absolute essential to what was covered on 
the written part of the policy. 

Machinery cannot be run without “lubricating;” to say by the 
policy that it should not be used, would be by the policy to shut 
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up the mill, or if the mill were run, lubricating being indispensa- 
ble, then the policy never attached from its issue; and as all 
lubrication is done in some sense by a “ burning-fluid,” any run- 
ning of the machinery with any kind of oil, would, according to 
the defendant, vitiate the policy, reduce it to a nullity and enable 
the defendant to pocket the premium without any risk. 

That the law is otherwise, see Wood on Fire Insurance, 135; 
Archer vs. Merchants’ & Manuf. Ins. Co., 48 Mo., 484; Ins. Co. vs. 
McLaughlin, 58 Penn., 485; Harper vs. Ins. Co., 22 N. Y., 441; 
Harper vs. Ins. Co., 17 N. Y., 194; Hall et al. vs. Ins. Co. N. 
Amer., 58 N. Y., 292; Merchants’ & Manuf. Ins. Co. vs. Wash. 
Mut. Ins. Co., 1 Handy (Ohio), 181; Brown vs. the Kings Co. Fire 
Ins. Co., 31 How. (N. Y.), 508; Mayor N. Y. &c., vs. Hamilton Fire 
Ins. Co.,10 Bos. (N. Y.), 538; Grant vs. Howard Ins. Co., 5 Hill (N. 
Y.), 14; Collins vs. Ins. Co., 79 No. C., 279; Wall vs. Howard Ins. 
Co., 14 Barb. (N. Y.), 383. 

Lard oil and candles were not prohibited by the conditions— 
being refined coal, kerosene or carbon oil, neither in the accepted 
sense nor as used in the policy. The prohibition of the policy is 
evidently against the use or keeping of certain explosives; also 
petroleum in its various forms, and any fluid of ready igniting 
power, 7. e., “burning-fluid.” Certain forms of petroleum are ex- 
pressly excepted from this prohibition. Lard oil and candles are 
not excepted, because not prohibited. 

But however all this may be, it is the condition of the building, 
and the uses to which it was put at the time of the loss, that de- 
termines whether prohibited conditions have been broken or not, 
so as to vitiate protection when the property is in a state of inno- 
cency. Wood on Fire Insurance, 375; M. F. I. Co. vs. Coatsville 
Shoe Factory, 80 Penn. St, 407; Joyce vs. Maine Ins. Co., 45 Me., 
168; Willis vs. Germania and Hanover Ins. Co., 79 N. C., 285. 

A marine policy in all cases re-attaches after deviation, when ship 
returns uninjured to her true course. Phillips on Insurance, secs. 
734, 989; Wilkinson vs. Ins. Co., 30 Ohio (St.), 319; Palmer vs. 
Warren Ins. Co., 1 Story, 360. 

Appellant insists, however, as to the occasional running of the 
mill at night that at the time Metzgar, agent of defendant, insured 
it he knew that he was insuring what was occasionally so used; he 
took the premium, therefore, with full knowledge, with no warning, 
and would have indorsed the permission had he been asked. 

This amounts to waiver. Wood on Fire Insurance, 672; Aurora 
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Fire Ins. Co. vs. Kranich, 36 Mich., 289; People’s Ins. Co. vs. 
Spencer, 53 Penn. St., 353. 


Wn. H. Brune, Jr., and Joun M. Carter, for Appellee. 


The appellant’s first exception proceeds upon the theory that the 
condition against running at night was waived by the action, or 
rather inaction of the company’s agent at Frostburg. It will be 
observed that there was no proffer to show that the insured, when 
treating for the insurance, stated any purpose of running at night, 
or any desire for permission in the policy to do so, the contract 
was made, and the policy accepted containing the express prohibi- 
tion; and the insured must be presumed, from his acceptance, to 
have full knowledge of the condition. Baltimore Fire Ins. Co. vs 
Loney, 20 Md., 36; Beck vs. Hibernia Ins. Co , 44 Md., 106. 

The proffer is that the agent knew at the time the insurance 
was effected that the mill had sometimes been run at night, and 
that he knew it was sometimes run after night after the policy. 
was issued; that the agent had power to write upon the policy a 
waiver of the, condition, and would have done so had he thought 

inecessary and the insured had requested him to do so.  Cer- 
tainly the knowledge of the agent at the time of issuing the pol- 
icy that the mill had sometimes been run at night previously 
could not be tortured into a consent that it might be run there- 
after, in the absence of any mention by the insured of his pur- 
pose or wish todo so. Dewees vs. Insurance Company, 35 N. J., 366. 

In order to estop the insurer, the act claimed as a waiver must be 
shown to have been done with full knowledge of the forfeiture, and 
one which necessarily operates as a recognition of the validity of the 
policy. Wood on Fire Ins., 684; State Mut. Fire Ins. Co. vs. Arthur, 
30 Penn., 315; Diehl vs. Adams Co. Mut. Fire Ins. Co., 58 Penn., 
444; Viele vs. Ins. Co., 26 Iowa, 9; Walsh vs. Hartford Fire Ins. Co., 
73 N. Y., 5; Ben Franklin Ins. Co. vs. Gillet, 54 Md., 212. 

The appellant's steam flour mill was undoubtedly a manufacturing 
establishment; and his steam flour mill machinery insured was a 
part—a necessary part—of that manufacturing establishment, and 
covered and protected by the condition against running that estab- 
lishment at night. Bigler vs. N. Y. Central Fire Ins. Co., 20 Bart., 
635; Peoria Marine and Fire Ins. Co. vs. Lewis, 18 Ill, 553; May on 
Fire Ins., 520; Wood on Fire Ins., 124. 

What covers the whole covers every part. The violation of the 
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condition as to part avoids the contract as fully as if the violation ex- 
tended to the whole. Assum vs. Association Fire Ins. Co., 5 Md., 
165; Bowman vs. Franklin Fire Ins. Co., 40 Md., 620. 

The fifth prayer of the appellee gave the appellant the full benefit 
of the most liberal construction on this point, leaving it to the 
jury to find from the evidence whether the steam flour mill in 
which the insured machinery was contained was a marufacturing 
establishment or not, and declaring that if they so found, and also 
found that it was run at night, between the dates of the policy 
and the fire, there could be no recovery. Annapolis & E. R. R. 
vs. Balto. Fire Ins. Co.. 32 Md., 37; Maryland Fire Ins. Co. vs. 
Gusdorf, 43 Md., 507; Wood on Fire Ins., 453-4. 

The policy forbids keeping petroleum on the premises. The ap- 
pellant himself proved that he kept a barrel of lubricating oil in the 
said engine room, and the appellee proved that this oil was petro- 
leum. To escape this inevitable destruction of his claim, the appel- 
lant asked the court that the said engine room is no part of the 
premises. The mill was a steam flour mill. The engine room had 
for one of its walls the wall of the main building of the mill. The 
power which ran the mill—without which it could not be a steam 
mill—was located in this engine room, and communicated by shafts 
through the wall with the machinery in the mill. Anything without 
which another cannot exist must of necessity be a part, and an essen- 
tial part, of that other. Chase vs. Hamilton Ins. Co., 20 N. Y., 52; 
May on Fire Ins., 520, and cases cited. 

The prohibition in the policy against the keeping of petroleum in 
the premises is explicit, and the violation is made a flat bar to the 
plaintiff's recovery. Birmingham Fire Ins. Co. vs. Kroeger, 83 Penn., 
64; Wood on Fire Ins., p. 663, sec. 400; McFarland vs. Peabody Ins. 
Co., 6 W. Va., 426; Whitmarsh vs. Charter Oak Fire Ins. Co., 2 Al- 
len, 581; Cerf vs. Home Ins. Co., 44 Cal., 320. 

It is wholly immaterial whether the breach of. the condition was 
material to the risk or not, and whether the fire resulted from it or 
not. Beck vs. Hibernia Ins. Co., 44 Md., 105-6; Howell vs. Balto. 
Equitable Society, 16 Md., 386; Matson vs. Farm Building Ins. 
Co., 74. N. Y., 310. 

None of the prohibited oils are to be kept or used without written 
permission in the policy; and with the oils that are permitted it is 
made essential that they should be drawn and the lamps filled by 
daylight. This condition, like the others alleged to have been 
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broken, constitutes a warranty, the breach of which avoids the 
policy whether the risk was affected or not. Franklin Fire Ins. 
Co. vs. Chicago Ice Co., 36 Md., 119-20; Mead vs. N. W. Ins. Co., 
7 N. Y., 530; Westfall vs. Hudson River Fire Ins. Co., 12 N. Y., 289. 


Rirecut, J. 

The policy of assurance upon which the appellant, as plaintiff be- 
low, seeks to recover, was issued to him by J. S. Metzgar, agent of 
the company. It describes the property of plaintiff insured as “his 
steam flour mill, fixtures or machinery, viz., middling purifier, belting 
and machinery to run the same [and other specified articles], all 
contained in a two-story frame, shingle roof, with stone basement, 
situate well detached in Frostburg, Md.” There are sundry provi- 
sions in the policy, the violation of which works a forfeiture of the 
insurance. 

The payticular conditions for the alleged violation or non-observ- 
ance of Which the defendant claims to be discharged from liability 
are :-— 

First. Those relating to precautions against fire, which are as fol- 
lows: “If it (the premises mentioned) be a manufacturing estab- 
lishment, running in whole or in part over or extra time, or running 
at night; * * * or if in said premises there be kept gunpowder, 
fireworks, nitro-glycerine, phosphorus, saltpetre, nitrate of soda, pe- 
troleum, naphtha, gasoline, benzine or benzine varnish, or there be 
kept or used therein camphene, spirit gas, or any burning-fluid, or 
any chemical oils, without written permission in this policy (except- 
ing the use of refined coal oil, kerosene, or other carbon oil for lights, 
if the same is drawn and the lamps filled by daylight), then, and in 
every such case, this policy shall become void.” 

Second. Those defining the authority of the company’s agent to 
vary the contract of insurance, and fixing the mode in which a 
waiver of any of the terms or prohibitions of the policy may be 
effected; which are contained respectively in the sixth and seventh 
clauses of the instrument, viz. :— 

“6. It is further understood and made part of this contract, 
that the agent of this company has no authority to waive, modify 
or strike from this policy any of its printed conditions, nor is his 
assent to an increase of risk binding on the company until the 
same is indorsed in writing on the policy, and the increased pre- 
mium paid; nor in case this policy shall become void by reason 
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of the violation of any of the conditions thereof, has agent power 
to revive the same, and that a new policy intended to replace 
any policy so made void shall be of no effect until its actual issue 
and delivery thereof to the assured, any contract by parol or under- 
standing with the agent to the contrary notwithstanding. 

«7, The use of general terms, or anything less than a distinct spe- 
cific agreement, clearly expressed, and indorsed on this policy, shall 
not be construed as a waiver of any printed or written condition or 
restriction therein.” 

The proof shows that outside and standing against the building 
described as that containing the machinery insured was a small 
structure, in which were placed the engine and boiler which supplied 
the power for running the mill. This structure was but one story, of 
the height of the stone basement of the other, and having a shed roof. 
The engine and boiler were not included in the machinery covered 
by the policy, nor any articles contained in the engine house. 

About midnight on the 13th of June, 1878, both buildings, with all 
their contents, were destroyed by fire. The cause of this fire, which 
originated in the main building, on the side opposite from the engine 
room, is unknown. 

The evidence further shows that the mill in which the machinery 
was located was sometimes run at night between the dates of issuing 
the policy and the fire, but not the night on which the fire took place; 
that when the mill was run at night the plaintiff used for lights lard 
oil and candles, the oil so used being of the kind used by the miners 
in the Cumberland coal region; the plaintiff fi'led his lamps at night, 
as occasion required, when the mill was run at night; that the plaint- 
iff used petroleum, which, from the testimony, is a natural lubricat- 
ing oil, for the purpose of oiling the machinery in the mill, which he 
bought in quantities not exceeding one barrel at a time, and that 
said oil was kept in such barrel in said engine room. 

The plaintiff offered to prove by J. S. Metzgar, the agent of the 
defendant, who procured the insurance and delivered the policy, that 
he was aware when the policy was issued that the mill had been pre- 
viously sometimes run at night after the insurance was effected ; that 
he had authority to indorse on the policy the right of the plaintiff to 
run said mill at night, and would have done so if he had thought it 
necessary under the policy, and said Carlin had requested him so to 
do. 

This offer of proof having been denied, its rejection is the subject 
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of plaintiff's first exception. In this ruling we fully concur with the 
court below. The policy itself, in the clause quoted above, makes it 
part of the contract that no modification of the printed conditions 
shall be binding upon the company until the same is indorsed in 
writing on the policy, and the increased premium paid ; nor in case 
the policy becomes void from violation of its conditions, shall the 
agent have power to revive it by any parol agreement with him. A 
further objection to the offer is, that the understanding of the agent 
of what he thought was necessary or not under the policy could not 
be reeeived to vary its written terms. The instrument must speak 
for itself. 

The right of the plaintiff to run his mill at night depends upon 
whether the mill was a “ manufacturing establishment ;”’ and, unless 
what the policy meant in using this term was the subsequent con- 
version of the premises into a manufacturing establishment other 
than or of a different character from what it then was—and the ap- 
pellant seems to have made no such point—this was simply a ques- 
tion of fact to be left to the jury, and it was properly submitted in 
defendant’s fifth prayer. But what is deemed to be a manufacturing 
establishment ; or, in other words, what is the signification of the 
verb to manufacture, is for the court to define. The counsel for ap- 
pellant contended that making flour from wheat, reasoning from the 
etymology of the word, and the nature of the process, is not manu- 
facturing. But whilst, from its derivation, the primary meaning of 
the word “manufacture ” is making with the hand, this definition is 
too narrow for its present use. Its meaning has expanded as work- 
manship and art have advanced ; so that now nearly all artificial 
products of human industry, nearly all such materials as have ac- 
quired changed conditions on new and specific combinations, whether 
from the direct action of the human hand, from chemical processes 
devised and directed by human skill, or by the employment of ma- 
chinery, which after all is but a higher form of the simple imple- 
ments with which the human hand fashioned its creations in ruder 
ages, are now commonly designated as “ manufactured.” 

Burrill defines “to manufacture,” the process of making a thing 
by art, and cites, Butler, J., in 2 H. BL, 463, 471. Abbott gives its 
meaning as “ whatever is made by human labor, either directly or 
through the instrumentality of machinery.” The definition in Web- 
ster is, “to make or fabricate from raw materials by the hand, by 
art or machinery, and to work into forms convenient for use.” Wor- 
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cester has in substance the same definition. A case directly appli- 
cable, is that of Schriefer vs. Wood, 5 Blatch., 215, in which animal 
charcoal, produced by the process of burning bone, in the same man- 
ner that wood is exposed to the action of fire, to produce common 
charcoal, and bone dust produced by pulverizing or grinding bones, 
are decided to be “ manufacturers of bone.” The question here 
considered, was involved in that case, and the decision accords with 
the view we have expressed. We think, therefore, that the plaintiff's 
flour mill, driven as it was by steam, and furnished with a middling 
purifier, bran-duster, belting and other machinery, was clearly a 
“manufacturing establishment.” 

“Tn this connection, we would observe, that plaintiff’s second prayer 
was properly refused. The proposition of that prayer is, that the 
words “manufacturing establishment” are to be applied to the 
articles of machinery insured, and not to the building or premises in 
which they were contained. In our opinion, they obviously relate to 
the latter. 

The granting of defendant’s first prayer not having been excepted 
to, although referred to in the argument, is not open to our consid- 
eration. The remaining three prayers of the defendant, in connec- 
tion with plaintiff's second and third prayers, present the grounds 
upon which this appeal is decided. They relate to the substances 
used by the plaintiff for illuminating purposes, and to the presence 
of a certain quantity of petroleum in the engine room of the mill. 

In our view, none of the lights used in the mill, come within the 
specification of articles forbidden for that purpose by the policy ; 
and consequently, it is immaterial whether the lamps were filled by 
daylight or not. On this point, the prohibition is in these words, 
“or there be kept or used therein camphene, spirit-gas or any burn- 
ing-fluid or any chemical oils, without written permission in this pol- 
icy (except the use of refined coal oil, kerosene, or other carbon oil 
for lights, if the same is drawn and the lamp filled by daylight), 
then, and in every such case, this policy shall become void.” 
The defendant’s construction of this condition is that the use of 
any kind of material for illumination but those enumerated in the 
qualifying or excepting clause recited, is a violation of the policy. 
We do not so understand it. After forbidding the keeping on the 
premises of gunpowder, nitro-glycerine, petroleum and other similar 
articles of an explosive or highly combustible character, the pro- 
hibition proceeds, as stated above, to enumerate other articles, 
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used for illuminating purposes, equally known to be especially 
dangerous, because highly inflammable and explosive, following, 
however, with the reservation that certain other kindred articles, 
also recognized as dangerous, but of a somewhat lower degree of 
inflammability, may be used, provided the filling of the lamps is 
done in the day-time. This is evidently a mere relaxation of the 
stringent precaution, or a privilege for the employment of certain 
hazardous substances, conceded on the score of convenience or 
practical necessity, and not intended as a restriction to their use 
alone to the exclusion of such others as are manifestly safer. The 
danger sought to be averted is of setting fire to the premises, and 
the use of articles free from the dangerous properties of those per- 
mitted, and therefore less objectionable, is not within the reason 
of the prohibition. The*filling of the lamps by daylight is re- 
quired evidently to guard against the ignition to which the sub- 
stances specified are liable, from their volatile nature, on contact 
with or nearness to the light necessary to be used after nightfall, 
in drawing them and pouring them into the lamp. To this cate- 
gory, plainly belongs “ burnitg-fiuid,” one of the substances named, 
and which is not from the context, or the reason involved, as well 
as from its nature, as popularly and commercially known, to be taken 
to embrace any and all fluids that may be made to burn, without 
reference to the appliances necessary to cause them to give light or 
their inherent liability to take fire. In no proper sense, therefore, 
do we consider that the use of candles, or such oil as the plaintiff 
filled his lamps with, are within the contemplation of the clause in 
question. As this conclusion is at variance with the propositions 
presented in defendant’s prayers, there was error in granting them. 
The defendant’s second prayer must also be pronounced errone- 
ous, because, as we construe them, “the premises where the insured 
was situated,” the barrel containing the petroleum used for lubri- 
cating purposes was not kept therein. The defendant assumes 
that the small house or engine room, in which the barrel was 
placed, is included within the meaning of the words “said prem- 
ises” employed in the policy. Although, in a general sense, the 
engine room was undoubtedly part of the milling establishment, it 
is not embraced in the description of the property with reference 
to which the words “said premises” are used. The insurance was 
not effected upon the buildings at all, but upon certain portable 
machinery. In describing what machinery is the subject of the 
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risk, reference is made to the building which contained it merely 
for its more certain identification. This building, which was the 
larger one, is incidentally but accurately described for this purpose. 
No part of the description of this building is applicable to the di- 
mensions or appearance of the engine room. And the latter is of 
necessity excluded, because the object being only to describe the 
building in which the machinery insured was contained, and none 
of this machinery in the engine room, there was no reason why 
the engine room should be described, but a very obvious one why 
it should not. The building, therefore, that was described ante- 
cedently to the use of the words “said premises” is the only one 
to which they can be taken to relate. 

But, even had it appeared from the policy that the engine room 
was included in the description of the premises, the keeping of the 
petroleum therein, under the circumstances shown, although it is 
among the list of articles forbidden to be kept, would not, in our 
opinion, have vitiated the policy, if evidence were introduced show- 
ing that it was the appropriate and customary article used in the 
plaintiff's trade for lubricating machinery, and that he had kept it on 
the premises for that purpose only, and in a reasonable and prudent 
manner and quantity. Asthe defendant knew when it issued the policy 
that it was insuring machinery that was part of and essential to 
the equipment of defendant’s steam flour mill, and that such a mill 
could not be operated except by machinery, it must be supposed 
to have contracted with reference to what was a necessary and 
ordinary incident to the running of such machinery. An indispen- 
sable requisite to machinery in motion is its lubrication; and the 
necessity for having at hand such material as is shown by the com- 
mon experience of those in the business to be adapted to that 
purposé¢, must be presumed to have been contemplated by the con- 
tracting parties. If that material, in running a steam flour mill, is 
petroleum, it cannot be supposed the prohibition against keeping 
petroleum extended to the necessary and proper use of it as a 
lubricating oil, but applied only to its being kept im the sense of 
storing it, or for commercial traffic, or, at least, in some way other 
than its use, in a careful manner, for the purpose of lubrication. 
Where the contrary is not expressly made to appear, it is not to be 
presumed that when an insurance is effected with reference to an 
established and current business, whose protection is really the ob- 
ject of the insurance, that such a narrow and stringent construction 
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of the provisions of the policy was intended as will necessarily cause 
its serious embarrassment or suspension. 

That this is the correct rule in construing policies of insurance 
such as was issued to the plaintiff, we consider well settled. Among 
the authorities in its support, we refer to the following cases as pe- 
culiarly applicable, because growing out of alleged forfeitures of in- 
surance in connection with inflammable substances identical with 
those pertaining to this controversy: Harper et al. vs. Albany Mut. 
Ins. Co., 17 N. Y., 194; Bryant vs. Poughkeepsie Mut. Ins. Co., ib. 
200; Citizens Ins. Co. vs. McLaughlin, 53 Penn., 485; Williams vs. 
Firemen’s Fund Ins. Co., 54 N. Y., 569. See also Whiteford’s Case, 
31 Md., 219. 

It follows from the conclusions at which we have arrived that not 
only the second, third and fourth prayers of the defendant have been 
rejected, but the third prayer of the plaintiff should have been 
granted; and that the judgment of the Circuit Court must be re- 
versed and a new trial awarded. 

Judgment reversed and new trial awarded. 





